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CURRENT TOPICS. 


Some of the wisest and most interesting re- 
flections which we remember to have seen for 
some time on the subject of the jury system, 
are contained in an article in a recent number 
of the American Law Review from the pen of 
Judge Matthew P. Deady of the Oregon Dis- 
trict Court. Among the desirable features of 
the system he points out some which we do 
not remember to have seen adverted to else- 
where. For instance, he says: 


‘*Trial by jury helps to maintain the credit and 
authority of the court, by joining with it, for the time 
being, a respectable body of the people, whose pres- 
ence and co-operation tend to identify the publie and 
non-professional element of society with its proceed- 
ings, and make them in a sense their own; and by re- 
lieving it from the difficnit and invidious task of pass- 
ing upon questions of fact involving the motives, in- 
tentions, and integrity of parties and witnesses, it 
thereby shields it from the rancor and distrust of those 
who ure discredited or prejudiced by the proceedings 
before it. A courtis a brig'it and permanent mark 
forthe arrows of disappointed litigants and profess- 
ional envy and malice. But a jury has only a mo- 
mentary existence, and is almost intangible. At the 
call of the law it comes forth from the people, hears 
the parties, gives its verdict, and passes away—is re- 
resolved into its original elements. Ina free country, 
the loser must always be allowed to grumble, but the 
dissatisfaction with the actions of the jury is not aimed 
at any one in partiaular. It discharges itself in the 
air, and passes off as harmless as sheet lightning, or 
the stereotyped abuse of the last Congress or Legisla- 
ture.’’ 


But while the learned judge regards the 
system as a most useful instrumentality in the 
administration of justice, he deprecates the 
many abuses which have crept intd its practi- 
cal workings, or have been engrafted upon it 
by injudicious legislation. He objects, 1. 
to the rule requiring unanimity in the verdict 
on the ground (&) that itis an innovation 
upon the system and (b) that its practical 
result is frequently to defeat the ends of jus- 
tice. 2. He thinks that the abuse of the 
challenge for cause, that is the allowance of 
a challenge for an innocent opinion based 
upon public reports and statements contained 
in newspapers, and the unnecessary number 
of peremptory challenges, have a tendency to 
reduce every jury to a collection of persons 
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who ‘‘neither read nor hear what is going on 
in the world around them or are dishonest 
enough to conceal or deny the fact for the 
purpose of defeating the challenge and get- 
ting on the jury so as to find a dishonest ver- 
dict or prevent an honest one.’’ All of which 
it seems to us is most righteous truth. But 
it is upon the subject of the curtailment of 
the functions of the court in jury trials, 
which has taken place in this country in the 
last fifty years, that the learned judge is most 
concerned. He particularly objects to 
the laws requiring the instructions of the 
court to bein writing and forbidding him to 
comment upon the evidence. Upon this sub- 
ject the learned judge’s statements sound 
like those of a man with a grievance, and his 
enthusiasm betrays him into a heat of utter- 
ance becoming neither to his exalted reputa- 
tion nor the deliberative character of the dis- 
cussion. He says: 

**Trial by jury, when properly understood, means 
a trial by the court with ajury. Neither is ita trial 


conducted by counsel, but by the court with the aid 
of counsel.’’ 


And again: 


‘*The kind of jury trials to which we are drifting in 
the United States is a gross travesty of that knewn to . 
the fathers. By the means which I mentioned, the 
court is more or less muzzled and the jury emascula- 
ted. The trial is converted into a mere game of skill 
between counsel, in which the chance is largely in 
favor of the better, if not the sharper player, without 
much reference to the law or justice of the case. 

The laws and practices which produce these results 
are generally maintained in the name of the people, 
and upon the seductive plea of preserving the rights 
of the jury, and preventing the court from encroaching 
upon then. But this is alla specious pretence. The 
real object is totrausfer the power of conducting the 
trial from the court, where it properly belongs, to the 
counsel, and thereby increase his importance and en- 
hance the price of his services.” 


As to the rule requiring the instructions to 
be in writing, that was adopted at a time 
when the use of short-hand notes of proceed- 
ings was much less general than at present, 
and was intended for the purpose merely of 
preserving the instructions as actually deliv- 
ered beyond the possibility of dispute. 
There is no reason why it should not be ab- 
rogated as fast as the employment of ollicial 
stenographers become general. As to the 
rule forbidding the judge to comment upon 
the evidence we are constrained to admit 
that the question as to its desirability is one 
upon which much may be said upon bety 
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sides. The rule was unquestionably made 
with a view of freeing the jury from 
anything in the nature of undue offi- 
cial influence from the bench in the view 
that if their opinion of the facts is of any 
value at all, it is of great importance that it 
should be unbiased by the views even of the 
judge. Nor does this practice imply aught 
against the integrity of the bench. The 
influence which it is intended to guard 
against might be unconsciously exercised. 
An illustration of the practical workings of 
the opposite method can be had in the murder 
and conspiracy trials which have recently 
taken place in Dublin. What member of the 
profession in this country who has carefully 


read the charges of the bench to the jury in | 


those cases can resist the impression that al- 
most any jury under almost any state of facts 
would be compelled to find the verdict so 
plainly indicated. It may be answered that 
in these cases the verdicts in question were 
fully justified by the evidence. Very true. 
But how would it be in a case where the evi- 
dence was conflicting and evenly balanced, 
but the judge happened to be thoroughly con- 
vinced? Then would not your verdict of 
twelve men really become the verdict of one? 
If the bench is to formulate the verdict, why 
should it not take the responsibility of also reg- 
istering it? There is no good reason why the 
jury should stand as a scape-goat between 
public opinion and a judge who really directs 
a verdict. 

As to the implication or rather statement 
that the rule originated in the selfish desire 
on the part of the advocate to ‘‘increase his 
importance and enhance the price of his ser- 
vices,’’ we regard it as an imputation most 
unworthy the learned author and the discus- 
sion in hand, and, being its own sufficient 
refutation, it had best be passed over in silence. 





SURFACE WATER ON AGRICULTURAL 
LANDS. 


II. 





The owner may alter the surface of his soil 
so 1s to throw the surface water upon an ad- 
joining proprietor,! or erect a structure so as 
to prevent its coming upon his land from an 
adjoining tract,* even though it flood a high- 
way,° or a cemetery,* nor can he complain if 
he is flooded by the change of grade ina 
highway,° nor is he bound to prevent surface 
water from accumulating upon his own land 
and flowing thence upon the adjoining land 
or another, to his injury,® or permit his land 
to remain a reservoir for the water,’ nor can 
he be compelled to permit water, which ac- 
cumulates upon wet and swampy ground from 
rains or the melting of snow, to be conduct- 
ed through an artificial drain over his land 
from the adjoining land.* But the owner of 
a tract of land cannot accumulate the sur- 
face water upon his land and then discharge 
it in a body upon the lower land of his neigh- 
bor, or in any manner different from the us 
ual flow, if it produce any damage by the 
change of flowage; in this respect the com- 
mon and civil laws are identical.? Nor can 
the owner of the upper tract lawfully dis- 
charge the waters of a natural pond or reser- 
voir of surface water through an artificial chan 
nel directly over the lower land of another,!® 


1Gannon v. Hargadon, 10 Allen 106; Turner v. 
Dartmouth, 13 Allen 291: Cairo & Vincennes R. R. Co. 
v. Steven, 73 Ind. 278. 

2Gannon v. Hargadon,supra; Inhabitants of Frank - 
jin v. Fisk, 13 Allen 211; Barkley v. Wilcox. 80 N. Y. 
140; 8. C., 40 Am. Rep. 519; Hoytv. Hudson, 27 Wis. 
656; 8. C., 9 Am. Rep. 473; Wiles v. Madison, 75 In-l. 
241; Caire, ete. R. R. Co. v. Howry, 77 Ind. 364; 
Eulich v. Richter, 37 Wis. 226. 

$ Inhabitants of Franklin vy. Fisk, supra; Murphy 
v. Kelly, 68 Me. 521. 

4 Bates v. Smith, 100 Mass. 181. 

5 Turner v. Dartmouth, supra. 

6 Monill v. Hurley, 120 Mass. 99. 

7 Curtiss v. Agrault, 8 Hun. 487; Wafle v. N. Y. 
Cent. R. R. Co., 58 Barb. 413. 

8 Dickinson v. Worcester, 7 Allen 19. 

9 Wiles v. Madison, 75 Ind. 241; Gillison v. Charles 
ton, 16 W. Va. 282; Rylands v. Fletcher, L. R. 3 E.& I. 
Ap. Cas. 330; Templeton v. Voshloe, 72 Ind. 134; 
Smith v. Kenish, 7 C, B. 515; Wafle-v. Connor, 53 N. 
Y. 11; 8.c., 18 Am. Rep. 467; Tootle v. Clifton, 22 
Ohio St, 247; 5. c., 10 Am, Rep. 782; Ogburn v. Con- 
nor, 46 Cal, 346; 8.C., 18 Am, Rep, 213. 

10 Pettigrew v, Evansville, 24 Wis. 223; s.c., 3 Am. 
Rep. 50; Livingston v. McDonald, 21 Lowa 160 (under- 
ground ditch); Foot v. Bronson, 4 Lans. 47, 
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nor from springs," even though it flow nat- 
arally that way.!” 

An embankment erected to keep off surface 
water cannot be abated as a nuisance.4* He 
may drain off his land even thoughit have 
the effect to reduce the supply of a stream 
where the plaintiff’s mill is situated, if the 
draining took away no water after it reaches 
a surface stream,?* and the same is true of 
water percolating beneath the surface, thus 
the owner of a mill on the bank of a river, it 
was held, could not maintain an action against 
a land owner wko sinks a well upon his own 
land and by pumps and steam-engine diverts 
the underground water, which would have 
percolated through the ground and flowed 
into the river, and which was necessary to 
keep up the regular flow of the river so that 
the mill could run.“ But the owner of land, 
the surface water from which usually flows 
over his neighbor’s land, has no right te per- 
mit it, after being mixed with noxious matter 
to flow on the land of his neighbor,!® and the 
same rule applies to water percolating through 
the soil.1” 

The owner of the upper land may drain off 
the surface water into an adjoining stream,'® 
even though it increase the flow, if such in- 
crease is reasonable.4* And such seems to 
be the rule in those States adopting the civil 
law.7° 

In many cases the question often arises 
whether the surface water is diverted through 
an absolute claim or right and in good faith, 
with the design to improve the land, or 
whether it is done with a malicious design to 
injure the complaining owner. And it may 


11 Curtis v. Eastern K. R. Co., 98 Mass. 428. 

1! McCormick v. Kansas City ete. R. R. Co., 70 Mo. 
359; s.c., 35 Am. Rep. 431; Gillison v. Charleston, 
16 W. Va. 

13 Benthall v. Seifert, 77 Ind. 302; New Albany etc. 
R. R. Co. v. Higman, 18 Ind. 77. 

1s Broadbent v. Ramsbothom, 34 E. L. & Eq. 553; 
Rawston v. Taylor, 381d. 428. 

15 Chasemore v. Richards, 7 H. L. 374; s. c., 5 Jur. 
N.S. 878, 877, 878; 5 H. & N. 990 (Am. ed). 

16 Gawtry v. Leeland, 31 N. J. Eq. 385. 

17 Hodgkinson v. Ennor, 9 Jur. N. S. 1152; See 
Brown V. Lilinois, 25 Conn. 583; London Jurist, Nov. 
28, 1863. 

18 Wafle v. N. Y. Cent. R. R. Co., 58 Barb. 413. 

19 McCormick vy. Horon, 81 N. Y. 86; 8s. C., 87 Am. 
Rep. 47. 

20 Miller v. Loubach, 47 Pa. St. 154; Kaufman v. 
Greisemer, 26 Pa. St. 407; Martin v. Riddle, 26 Pa, 
St. 415, note; William v. Guile, 3 H. & J. 281; See 
however, Swett y. Cutts, 50 N. H. 439; 5. c., 1L Am, 
L. Reg. 11. 





be stated on a general proposition that any 
change whatever, in the surface water, must 
be made in good faith, with no evil design,™ 
and such is said to be the rule of the civil 
law.24 On the other hand, it was decided 
that it was immaterial with what motive it 
was done.?* And in Massachusetts, after re- 
fering to Greenleaf v. Francis, the supreme 
court said: ‘*Accordingly it is generally held 
that no action will lie against one for acts 
done on his own land in the exercise of his 
right of ownership, whatever the motive, if 
they merely deprive another of advantages, 
or cause a loss to him without violating any 
legal right; that is, the motive in such 
acts.’’ “4 See also Judge Cooley’s remarks 
upon the subject of malice as an element in 
cases of tort.*° 

Suppose the owner of a tract of land, upon 
which is a swamp, has dug a ditch from it 
through other portion of the tract, making a 
permanent channel in which the waters, gath- 
ering in the marsh, flow in a continuous 
stream, mutually benefiting the lands drained 
and the lands to which is conveyed a supply 
of good water, and consequently, while these 
reciprocal benefits and burdens exist and are 
appareat, he divides the tract into parcels, and 
convey the parcels to different grantees, who 
contract with reference to the condition of 
lands ; can he, after the sale, change the ditch 
in any way, or refuse to permit the water to 
flow in the ditch, or can the grantees in any 
way materially change the original relative 
condition of one parcel to the injury of an- 
other? In Curtiss v. Agrault,** it was held 
that neither grantor nor grantee—either the 
first or a remote grantee—could make such a 
change. This was the case of an artificial 
but perennial stream of water. It is difficult 


21 Hoyt v. Hudson, 27 Wis. 656; s. C., 9 Am. Rep. 
473; Pettigrew v. Evansville, 25 Wis.228, 280; Adams 
v. Walker, 30 Conn. 466; Greenleaf v. Francis, 18 
Pick. 121; Wheatley v. Bough, 25 Pa. St. 528; Delhi 
v. Goumons, 50 Barb. 316; Panton v. Halland, 17 
Johns 92, 98. 

22 Chasemore v. Richards, 5 Jur. N.S. 873; s. ¢., 5 
H. & N. 990; 7 H. L. 349. 

2% Chatiield v. Wilson, 28 Vt. 49; See also Frazier 
v. Brown, 12 Ohio St. 294; Rawston v. Taylor, 11 
Exch. 369, 378; Phelps v. Nowlen, 72 N. Y. 39; Clin- 
ton v. Meyers, 46 N. Y. 511; Heald v. Casey, 11 ©. B. 
998; Brain v. Marfell, 20 Am. L. Rep. 98, note. 

24 Walker v. Cromin, 107 Mass. 555, 564; See Mahon 
y. Brown, 138 Wend. 261. 

2% Cooley on Torts. 

% 47 N. Y. 73. 
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if not impossible to distinguish it from the 
right of flowage of surface water under the 
like conditions.”’ 

As previously stated, the civil law differs 
from the common law, in regard to the sub- 
ject under consideration. Mr. Justice Red- 
field, in a note to Swett v. Cutts,?* says that 
**there seems to be nothing very definite in 
the civil law writers upon this particular point 
except, that it is fully agreed in the body of 
the Roman law,*? that if one by digging on 
his own land, in good faith, and with no pur- 
pose of injuring his neighbor, nevertheless dug 
up his well by diverting the underground 
current from it, there is no remedy by ac- 
tion.’’ And he also says that the distinction 
between surface water, accumulating in low 
places from the melting of snows in the 
spring, and that which has formed more or 
less permanent channels in earth in its pas- 
sage, would not be likely to attract the atten- 
tion of writers in most the European countries, 
especially in Italy, where no snows ever cover 
the ground.”” But this statement does not 
seem to be strictly accurate. Domat says: 
‘*Rain water or other waters which have their 
course regulated from one ground to another 
whether it be Ly the nature of the place, or 
by some regulation, or by title, or by ancient 
possession, the proprietor of said grounds 
cannot innovate anything as to the ancient 
course of the waters, thus he who has the up- 
per grounds can not change the course of the 
water either by turning it some other way or 
rendering it more rapid, or making any 
other change in it to the prejudice of the own- 
ers of the lower grounds.’ ®° And such is 
the law of the Code Napoleon.#2 

Several courts of the United States have 
followed the civil law, and especially conspi- 
cuous among others is the supreme court of 
Missouri. But that court has attributed" the 
difference existing between those courts fol- 
lowing the civil law and those following the 


27 Lampmon vy. Milks, 21 N. Y. 505, and Dunkler v. 
The Milton R. R. Co., 4°Fortes. (N. H.)} 489 are cited 
as authorities; but these cases had no reference to 
ditches or drains, They are only decisions of the re- 
ative rights of the grantor and grantee of a part of 
what was once an entire tract of land conveyed, with 
reference to the condition of the property. See also 
Gormley v. Sandford, 52 Lil. 158. 

289 Am. L. Reg. p. 20; s. c., 50 N. H. 489. 

‘9 Dig. lib. 89, tit. iii. § 12. 

8 Domat 616 (Cush. ed.) 

4 Art. 640; 1 Duranton, No. 164. 





common law, tothe ‘‘unlimited effect’’ givem 


to the maxim ‘‘cujus est solum, ejus est usque’ 


ad coeium,’’ to the exclusion of the maxim, 
‘*sic utere tuo ut alienum non laedas,’’ 32 and 
the court quotes Pothier to sustain it in 
the result reached, viz: ‘‘Each of the neigh- 
bors may do upon his heritage what seemeth 
good to him, in such manner, nevertheless, 


that he doth not injure the neighboring heri-- 


tage.”’ Atan earlier day the common law 
doctrine prevailed, as the court seems ready 
to admit.** But when the case of McCor- 
mick v. Kansas City etc. R. Co., a second 
time appears in that court it was held that 
‘twhere the owner of the dominant heritage 
collected the . surface water, percolating 
through a thousand channels, by an embank- 
ment, into a mass, and through a culvert in 
the embankment precipitated it thus accumu- 
lated upon the servient or lower heritage,’’ 
the owner of the dominant heritage was liable 
to the owner of the lower.** Upon the facts, 
as quoted, the case was decided in accord- 
ance with the common law; for it is un- 
doubtedly the law wherever the common law 
prevails, that the owner of a tract of land 
can not gather up the surface water and cast 
it upon his neighbor’s land in any other may 
than it would flow naturally. Buatin Shone v. 
Kansas City etc. R. Co.,®> the court dis- 
tinstly declares that it will follow the civil 
law rule, although it expresses itself, by 
Judge Napton, as not being entirely satisfied 
as to the source of the law approved. In 
that case it was held that where the company 
had constructed its embankment across a 
slough, without any culvert, and the Missouri 
River rose, by reason of heavy rainfalls in 
the vicinity, and the waters were thus pre- 
vented from following their accustomed 
natural channel to a lake and thence to the 
river again; and by reason of the obstruction 
backed up and destroyed the plaintiff’s crops, 
the company was liable. Without announc- 
ing its preference for the civil law, this case 
could have been so decided as it was in accord- 
ance with the common law. It will be ob- 


32 Shone v. Kansas City etc. R. R. Co., 71 Mo. 237; 
8. C.,'6Am, Rep. 479; 5 Am. & Eq. R. R. Cas. 64, 

33 Lunmier vy. Francis, 23 Mo. 181; McCormick yv. 
Kansas City, ete. R. Co., 57 Mo. 4383; See also 
Munken y. Kansas City, ete. R. Co., 60 Mo, 2384; 
Hosher v. Same, 60 Mo. 3829. 

3470 Mo. 369; Ss. C., 35 Am. Rep. 481. 

35 Supra. 
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served that the overflowing river had caused 
a ‘natural channel’’ thapugh which it flowed 
in time of high water. there was a ‘‘ nat- 
ural channel,’’ as was admitted, then the 
company obstructed a stream of water 
and no other conclusion could be ar- 
rived at. Judge Hough filed a dissenting 
opinion in this case. In Mimkers v. Kansas 
City, etc. R. Co,** it was held that a rail- 
road in building upon its right of way, ‘* was 
not bound to make ditches to protect the 
plaintiff’s land from injury from surface- 
water which might collect along the road ;’’ 
and that it was not bound to make ditches 
longer or larger than was necessary to se- 
cure its road bed. These expressions have 
been copied from the instructions given by 
the lower court. In those instructions the 
common law rule is broadly stated as being 
the law in that State. No opinion was writ- 
ten, but the court simply approved the in- 
struction. It clearly appears, therefore, tha 
the doctrine announced with such a flourish 
of trumpets in Shone v. Kansas City etc. R. 
Co.,37 was no longer tenable, and that the 
dissenting opinion of Judge Hough is the law 
in that State. 

In McCormick vy. Kansas City, etc. R. 
Co.,*° it was held that the owner of the dom- 
inant heritage ‘‘ must improve and use his 
own lands in a reasonable way, and in so do- 
ing he may turn the course of, and protect 
his own land from the surface water flowing 
thereon ; and he will not be liable for any in- 
cidental injury occasioned to others by the 
changed course in which the water may nat- 
urally flow, and for its increase upon the land 
of others. Each proprietor, in each case, is left 
to protect his own lands against the common 
enemy of all.’’ Following this statement it 
was held that damages caused by the con- 
struction of a railroad, resulting from the 
flooding of surface water, the company is not 
liable, if, in such construction, the company 
is reasonably prudent and careful to avoid 
injury. So it has been held since.** 

In Illinois the civil law was followed in the 
case of Gillham v. Madison County R. 


36 72 Mo. 514; Ss. C.5 Am. & Eng, Cases, 79. 

3771 Mo., 237. 

38 57 Mo., 443. 

39 Hosher v. Kansas City ete. R. R. Co., 60 Mo. 329; 
Jones v. Hannovan, 55 Mo. 462. These cases are pot 
far f rom the rule laid down_in Swett vy. Cutts, post. 





Co.*° This case was followed by Gormley v. 
Sanford,*! a much better reasoned case than 
the first one cited. In the latter case the 
question was presented, ‘* has the owner of a 
superior or dominant heritage an easement im 
the servient or lower heritage, for the free and 
unobstructed flowage, in accustomed natural 
channels or courses, of the water falling or 
descending naturally upon his own land?’’ 
and the question was answered in the aflirma- 
tive. The water flowing from one lot to the 
other was wholly surface-water, consisting of 
rain falling upon it, or of snow falling and 
melting there. Mr. Justice Lawrence said: 
‘**In our judgment, the reasoning which leads 
to the rule forbidding the owner of a field to 
overflow an adjoining field by obstructing a 
natural water-course, fed by remote springs, 
applies with equal force to the obstruction of 
a natural channel through which the surface 
waters derived from the rain or snow falling 
on such field, are wont to flow. What differ- 
ence does it make, in principle, whether the 
water comes directly upon the field from the 
clouds above, or has fallen upon remote hills, 
and comes thence in a running stream upon: 
the surface, or rises in a spring upon the up- 
per field and flows upon the lower? The 
cases asserting a different rule for surface 
waters and running streams, furnish no satis- 
factory reason for the distinction.’’ ‘ The 
right of the owner of the superior heritage to 
drainage is based simply on the principle that 
nature has ordained such drainage, and it is 
but plain and natural justice that the individ- 
ual ownership arising from social laws should 
be held in accordance with pre-existing laws 
and arrangements of nature. As water must 
flow, and some rule in regard to it must be 
established where land is held under the arti- 
ficial title created by human law, there can 
clearly, be no other rule at once so equitable 
and so easy of application as that which en- 
forces natural laws. There is no surprise or 
hardship in this, for each successive owner 
takes, with whatever advantages and incon- 
venience nature has stamped upon his land.’’ 
And it was denied that it would result from 
the rule declared to be the law that ‘‘if the 
owner of the superior heritage has a right to 
have his surface waters drain upon the infer- 
ior, it would follow that he must allow them 


40 49 Ill. 484. 
41 52 Ill, 158. 
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so to drain, and would have no right to use 
and exhaust them for his own benefit, or to 
drain them in a different direction.’’ The 
maxim, sic utere tuo, ut alienum non laedas 
was followed in Gillham v. Madison County 
R. Co.; and the same rule has been an- 
nounced in subsequent cases.4* In Laney v. 
Jasper,* an injunction to enjoin the defend- 
ant from throwing up an embankment so as 
to prevent the natural flow of the surface 
water, was refused ; because the plaintiff had 
his right of action atlaw. The law applicable 
to agricultural lands is declared applicable to 
cities.44 It was held that a party purchasing 
land over which surface water naturally flows 
from that of a coterminous proprietor, takes it 
with the burden of receiving such surface 
water, and cannot impede or stop such natu- 
ral drainage to the injury of the superior her- 
itage ; on the other hand the owner of the su- 
perior heritage cannot, by an act of his, ac- 
quire the right to collect the surface water 
upon his land by artificial channels, and then 
fl »w his neighbor’s land without his consent: 
In Jacksonville, etc., R. R. Co. v. Cox,® it 
was held that the plaintiff was not estopped 
by his deed of grant of way to the de- 
fendant railroad company from bringing a 
suit for damsges in obstructing the surface 
water. 

So the law in force in Missouri and Illi- 
nois has been followed in California.46 And 
i. Pennsylvania it was said: ‘‘ When two 
fields adjoin and one is lower than the other, 
the lower must necessarily be subject to all 
the natural flow of water from the upper one. 
The inconvenience arises from its position, 
and is usually more than compensated by 
other circumstances. Hence the owner of the 
lower ground has no right to erect embank- 
ments whereby the natural fluw of the water 


42 Toledo, Wabash & Western R. Co. v. Morri- 
son, 71 Lil. 616; St. Louis, Vandalia & Terre Haute R. 
BR. Co. v. Capps, 72 Ill. 188; Jacksonvilie, ete. R. R. 
Co. v. Cox, 91 Ll. 500. 

43 39 I). 46. 

# Nevins v. City of Peoria, 41 Ill, 502; City of 
Aurora v. Reed, 57 Hl. 29; 8. c., 11 Am. Rep., 1; 
Mellor v. Pilgrim, 7 Bradw. (App. Ct.) 306; 8. C., 8 
Brad. 476. 

# Supra. 

#6 Ogburn vy. Connor, 46 Cal. 346; 8. C., 13 Am. Rep. 
213; and adopting the Jaw declared to be by Mr. 
Washbuin. Washburn on Easements, 427 (2d ed). 
Likewise in Obio, Butler v. Veck, 16 Ohio St. 384; 
Tootle y. Clifton, 22 Ohio St. 247; 5.c., 10 Am. Rep. 
732. 





from the upper ground shall be stopped; nor 
has the owner of the ‘upper ground a right to 
make any excavations or drains by which the 
flow of the water is diverted from its natural 
channel and a new channel made on the lower 
ground; nor can he collect waters usually 
flowing off into his neighbor’s field by several 
channels, and thus increase the rush upon the 
lower flelds.*7 In Louisiana the civil law is 
followed.*% 

In Iowa the subject was examined at length 
by Judge Dillon, in 1866, and after a thorough 
discussion of the case it was in substance 
held ‘‘ that the owner of the higher land had 
an unqualified right to drain for agricultural 
purposes the surface water, or water flowing 
in no regular or definite channel upon his own 
lands, and is not liable to an action by the 
lower proprietor for so draining as to prevent 
any portion of those waters reaching the land 
of the lower owner ;’’ but ‘‘the owner of the 
higher land has no right, even in the course 
of the use and improvement of his farm, to 
collect the surface waters upon his own lands 
into a drain or ditch, increased in quantity or 
in manner different from the natural flow, 
upon the lower lands of another, to the injury 
of such lands.’’ The last part of the propo- 
sition is the rule of the civil law; and the 
first part is not in controvention of the com- 
mon law.*9 

In Gormley v. Sanford,“ it was held, 
‘*where adjacent lands, owned by different 
proprietors, are upon a common level, there 
being no natural drainage from one to the 
other by a surface channel, then the land. of 
neither proprietor will occupy the position of 
a servient heritage, and if an artificial chan- 
nel should be dug upon one of the lots by the 
occupant thereof, fer his own convenience, 
by means of which the surface water from 


47 Martin v. Riddle, 26 Pa. St. 415; Kauffman v. 
Griesmer, 26 Pa, St. 408; Miller v. Lanback, 47 Pa. 
St. 154; see however L. & C. Turnpike Co.’s Appeal, 
80 Pa, St, 425. The rule just stated does notapply to 
town lots in Pennsylvania, Bentz v. Armstrong, 8 W. 
&8. 40, 

48 Martin v. Jett, 12 La, 502; Lattimore v, Davis, 14 
La. 161; Delahousaye v. Judice, 13 La. An. 587; 
Minor v. Wright, 16 La. Ann, 151; Hooper v. Wilk- 
inson, 45 La. An, 497; so in North Carolina, Overton 
v. Sawyer, 1 Jones L, 308; Porter v. Durham, 74 N. 
C. 769; see Raleigh & Augusta Air Line R.R. Co. vy. 
Wickes, 74 N.C, 220, 

49 S8ee also Van Orsdal vy. Burlington, etc., R. 
Co., 6 Lowa 470; 8. C,5 Am, & Eng, R. R. Cas, 53. 

50 §2 Lil, 158, 
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the adjacent lot upon was being carried away, 
a subsequent owner of the former lot would 
have the right not only to fill such artificial 
channel, but to raise his lot above the natural 
level, if by so doing he does not throw the 
surface water of his own lot on that of the 
adjacent proprietors.”’ 

In New Hampshire it would seem that a 
course midway between the common and civil 
law has been followed. In Bassett v. Sals- 
bury Manufacturing Co.,°! it was held in re- 
spect to water percolating through the soil 
that the land owner’s right to obstruct or di- 
vert it is limited to what is necessary in the 
reasonable use of his own land. In Swett 
v. Cutte,®*4 the same rule was applied to sur- 
face water. The use must be reasonable. 
The court said: ‘*The doctrine which we 
maintain adopts itself to the ever varying cir- 
cumstances of each particular case; from 
that which makes a near approach to a natu- 
ral water course down, by imperceptible gra- 
dation, to the case of mere percolation, giving 
to each land owner while in the reasonable 
use and improvement of his land the right to 
make reasonable modification of the flow of 
such water in and upon his land.’’ 

‘In determining this question all the cir- 
cumstances of the case would of course be 
considered ; and among them the nature and 
importance of the improvements sought to be 
made, the extent of the interference with the 
water, and the amount of injury done to the 
other land owners, as cc mpared with the value 
of such improvements. And also whether 
such injury could or could not have been 
reasonably foreseen.*° 

So in Vermont a dvctrine was followed not 
dissimilar from that announced in New Hamp- 
shire; and the right of the land owner to ob- 
struct the flow of surface water from the ad- 
joining land upon his own was placed upon 
the ground that it was rendered necessary to 
his own protection against impurity which the 
adjoining owner had thrown into such surface 
water.™* 

The common law gives to every owner of a 
tract of land the absolute and unqualified 


5140 N. H. 569; 28 N. H.488; s..c. 3Am. L. Reg. 
223. 
5250 N. Hl 439; s.c. 11 Am. L. Reg. 11. 

53 See also Pettigrew v. Evansville, 25 Wis, 229. 

54 Beard v. Murphy, 87 Vt. 99; Chatfield v. Wilson, 
28 Vt. 49. 





ownership of all surface water falling or com- 
ing upon his lands. As was said in Wilson 
v. Bradford, ‘* The percolating water be- 
longs to the owner of the land, as much as 
the land itself, or the rocks or stones in it,’’ 
so the same may be said of surface water. 
See Bowlsby v. Speer, containing as strong 
language. 

Perhaps somewhat differing from the other 
New York cases is that of Bellows v. Sackett.57 
It was a case where the water falling from the 
eaves of a house fell witnin a few inches of 
the boundary line between the lot upon which 
it was situated and the adjacent lot, and then 
ran into the cellar of such adjoining proprie- 
tor. It was held that he had a right of ac- 
tion. But the result arrived at in that case 
is not essentially different from the doctrine 
of the common law, although there are ex- 
pressions in it that are irreconcilable with that 
law ; for the owner of the house, by means of 
the roof, gathered up the surface water and 
cast it in a body or broad sheet or stream so 
near the line between the two lots as _ to par- 
tially cast it upon his neighbor’s land. Un- 
derwood v. Waldron® is not essentially dif- 
ferent from the New York case, 

W. W. Turornton. 

Crawfordsville, Ind. 


55 108 Mass. 261. 
5 31 N. J. L. 351. 
5715 Barb. £6. 

58 30 Mich. 232. 
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EXPECTANCY, CONVEYANCE OF—RE- 
LEASE. 





We read, that ‘‘A bargain in relation to an 
expectancy is in general considered inval- 
id;’’ } again that: ‘‘Either it is a settled law 
in this State, that expectancies may be con- 
veyed in the ordinary way, or that scarcely 
any cases of the kind have ever occurred ;’’ ? 
and that: ‘‘There is nothing in the law to 
prevent the conveyance of a mere expectancy 
or possibility.’’ * 

While there has been much conflict of opin- 
ion about this question, the courts have uni- 
formly upheld such contracts, and decreed 


11 Bro. C.C.; L Jer. Eq Jur. 397. 
2? Bayler v. Commonwealth, 40 Penn. St. 40, 
3 McClure v. MeClure, Phila. Rep. 117. 
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their performance, unless they have appeared 
‘‘unconscionable,’’* as taking advantage of 
the heir, expectant or apparent, or as resting 
on very ‘‘desperate wagers.’’ © 

In Parsons v. Ely,® it was said: ‘‘We shall 
discuss the questions which seem legitimately 
to belong to the case, and these are, on the 
admission, that appellant, had he executed 
the deed, would have been entitled to an es- 
tate in expectancy; could he deal with such 
expectancy in such a manner as to bar him 
from any claim thereto? That such an inter- 
est, though contingent, is a proper subject of 
contract, is settled by authority.’”’* ‘But, 
though a conveyance of an expectancy as 
such, is impossible at law, yet it may be en- 
forced in equity as an executory agreement 
to convey, if it be sustained by a sufficient 
consideration.’”’® ‘‘Now if mere executory 
agreements of this nature will be enforced in 
equity, we can see no reason why ours, which 
is executed, should not be sustained.’’ 9 

Burnett, J., in The Earl of Chesterfield v. 
Jensen,’ says: ‘‘If the court should lay 
down as a general rule that in no case what- 
ever, shall a young heir borrow money, who 
has a cruel and avaricious father, he might 
starve in a desert with the land of Canaan in 
view ; but contracts must be honest and fair.’’ 
‘*If one enters into articles to convey, in case 
subsequent events should make it lawful, 
there could be no doubt that in equity he 
would be decreed to convey when he subse- 
quently acquired the power.’’ 2 

In Lewis v. Madison,!* Tucker, J. said a 
contract under seal between two brothers by 
which one of them, for a valuable considera- 
tion, agrees that when he shall obtain posses- 
sion of a tract of land, expected to be divised 
to him by their father, he will convey it to the 
other, is not contra bonos mores and may 
support an action of covenant at law or be 
enforced specifically in equity.’’ 


4 Davis v. Hayden, 9 Mase, 514. 

5 Amory v, Gilmore, 2 Id. 1. 

6 45 UL 341, 

7 Beckley v. Newland, 2 P. Will, 182; Hobson v. 
Trevor, 14, 191; Fiteh v, Fitch, 8 Pick. 480; Clayton 
y. Duke of Neweastie, 2 Ch. Ca, 112; Wiseman v, 
Roper, 1 R. in Chane, 158, 

& Bayler vy. Commonwealth, 40 Penn, St, 87; Lyle v. 
Wynn, 8 Eng. Cand. Chan, 406, 

945 TN. 341, supra. 

0] Wils. 298: Boynton vy. Hubbard, 7 Mass, 116. 

1) McWilliams vy. Nisiy, 28. & B, 507, 

121 Munford 303. 





In Fothergill v. Fothergill,!* it was held: 
‘*That whenever a conveyance is made upon a 
good consideration, if, there is any defect in 
the execution of it, this court has always 
supplied the defect; as in the case of feoff- 
ments to supply the defects of livery.’’. Lord 
Redesdale said:'* ‘‘When a person contracts 
for valuable consideration, he is understood 
in equity to engage with the person with 
whom he is dealing to make the instrument as 
effectual as he has power to make it.”’ ‘*The 
aiding an imperfect conveyance and the car- 
rying into execution a covenant to convey 
stand upon the same footing in all re- 
spects.’’ 15 

In Varick v. Edwards,4® we read that: 
‘Decisions relative to an assignment of the 
expectation of an inheritance deserve careful 
examinatiors,’’ * * * and that the sale 
of the expectation of an heir is not void.17 

Agreements between brothers, sons-in- 
law, presumptive heirs, and strangers to di- 
vide equally whatever property they may re- 
ceive or be entitled to, by will, descent, or 
otherwise, from their father or a third person 
are not contrary to public policy, and their per- 
formance will be decreed.1* These decisions 
have never been questioned.1® Mr. Mad- 
dock”, however, states that Lord Eldon ex- 
pressed doubts about them, in Harwood v. 
Tooke”!, but afterwards we find him express a 
different opinion.22 ‘‘There is no decision 
from him.’’?* Lord Hardwick relies on these 
cases** and Mr. Foublanque accepts them as 
law.?5 

In Hobson v. Trevor”® the father entered 
into bond at the marriage of his daughter, to 
convey to the husband one third of all the 
property that should descend to him at the 


13 Freemans Rep. 256. 

14 Blake v. Marnell, 2 B. & Beatty 44. 

15 Coventry v. Conventry, 2 P. Will, 222. 

161 Hoff. Ch. 305. 

17 Supra. 

18 Beckley v. Newland, 2 P. Will 182; Harwood v. 
Tooke, 2 Eng. Ch. 198; Wethered v. Wethered, id. 
184; Jenkins v. Stetson, 9 Allen (Mass.) 128; Fitch v. 
Fitch, 8 Pick, 480, 

W Hyde v. White, 5 Simons 524; Varich v. Edward, 
1 Hoff. Ch, 402; Parsons vy. Ely, 45 Lil. 341. 

20 (MSS, 1804) Varick v. Edwards, supra. 

212 Eng. Ch. 193, 

24 Lloyde v, Johnes, 9 Ves, 52. 

% Varick v. Kdwards, supra. 

4% Wright v. Wright, 1 Vesey Sen, 408; id 402. 

% 1 Foublanque, 202, 

#201, Will, 191, 
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death of his (obligor’s) father, and the con- 
veyance was decreed. 

In Carleton v. Leighton,?’ the reporter 
would make Lord Eldon say that: ‘‘the ex- 
pectancy of an heir presumptive or apparent 
was not an interest or possibility, nor was 
capable of being made the subject of a con- 
tract or assignment,’’ but he must be inac- 
curate, as it is plainly inconsistent with his, 
(Lord Eldon’s) subsequent observations. 

Mr. Maddocks informs us”? that, the civil 
law forbade the alienation of an inheritance. 
But he quotes the Scotch law to the contrary. 
The laws of Spain, Holland and Louisiana 
permit it. And the legislature of New 
York expressly sanctioned the alienation of 
contingent estates.*! 

“Courts of equity do not, like courts of 
law, confine themselves to the giving effect to 
assignments of rights and interests, which are 
absolutely fixed and in esse. On the contrary 
they support assignments not only of choses 
én action, but of contingent interests and ex- 
pectancies, and also of things which have no 


present actual or potential existence, but vest | 


in mere possibility only. In respect to the 
‘latter it is true that the assignment can have 
no positive operation to transfer in presenti, 
‘property in things not in esse, but it operates 
by way of present contract to take effect and 
attach to the things assigned as soon as they 
come in esse; and it may be enforced as such 
@ contract in rem in equity.’’ Story, J.* 

** Releases of an heir’s expectancy have 
been upheld as valid.’’ * 

Witt H. Braver. 
Bloomington, Iil. 


273 Merivale, 670, 1805. 

28 Supra, 22, 23. 

® Vol. 1, p. 359n. 

80 Johnson’s Inst., 280-289; Van Der Linden’s Lnst., 
227; Code of Louis, Art. 2424, 2425 ed. 1838, 378. 

311 R. S$, 723, 13; 725,35. 

32 Mitchell v. Winslow, 2 Story 639; see 4 Kents, 
‘Com. 261; see also, Breckenridge v. Churchill, 3 J. J. 
Marsh 18; Allston v. The Bank, 2 Hill . 242. 

38 Bishop v. Davenport, 58 Lil. 110; Quarles v. 


‘Quarles, 4 Mass. 680; Fitch v. Fitch, 8 Pick. 480; | . . 
| case to this court for review. 


Neswith v, Dinsmore, 17 N. H. 575; 2 Story Eg. Jur., 
1040b; Kinney v. Tucker, 8 Mass. 143; Parsons v. 
ly, 45 Lil, 232. 











BOARD OF PUBLIC SCHOOLS — RIGHT TO 
DISMISS TEACHER—PROCEDURE. 





SCHOOL DISTRICT v. McCoy. 


Supreme Court of Kansas, July 5, 1883. 


1. Where a certain matter is alleged as a fact in the 
petition, and the same is admitted by the answer, 
and no question is raised in the trial court with re- 
gard to its truthfulness, such matter must be held to 
be true in the Supreme Court, although the evidence 
introduced in the trial court may seem to show that 
the same is not true. 

2. Section 24, art. 4, of the School Laws of 1876 
(Comp. Laws of 1879, par. 5156, p. 830) provides, 
among other things, that ‘*the district board in each 
(school) district, * * * in conjunction with the 
county superintendent, may dismiss (a school teach- 
er) for incompetency, cruelty, negligence or immor- 
ality.”” Held, that under said section the school 
board, acting in conjunction with the county superin- 
tendent, in dismissing a schoo] teacher for incom- 
petency, ete., is not a court, and need not act with 
the formality of a court, but may adopt such a mode 
of procedure as such boara and the county superin- 
tendent may forthe time being consider the best and 
the most likely to do justice and ,promote the best in- 
terests of the people. And where the board and 
county superintendent dismiss a schoo] teacher for 
incompeteney, and the school board then pays the 
school teacher the full amount of his compensation 
up to that date, and afterwards the school teacher 
sues the schvol district for compensation for the fuil 
amount of the time for which he was engaged, the 
school district may set up as a defeuse the dismissal of 
the school teacher and that he was in fact incompetent. 
And if the school district prove on the trial both the 
dismissal and the incompetency of the school teacher, 
the district will have madea full and complete de- 
fense, although the proceedings had at the time of the 
dismissal may have been informal and no record kept 
thereof. 


J. D. McCleverty and J. H. Sailee, for plaintiff 
in error; A. A. Harris, for defendant in error. 

VALENTINE, J., delivered the opinion of the 
court: 

This was an action brought iu the district court 
of Bourbon County by Joseph MeCoy against 
Sehool District No. 22 of that county, to recover 
for wages claimed by him asschool teacher in such 
district from January 4, L881, up to the time of 
the commencement of this action, on Mareh 25, 
18381, at $40 per month. The case was tried be- 
fore the court and a jury, and a verdict and jadg- 
ment were rendered in favor of the plaintiff and 
against the defendant for $115 and costs, and the 
defendant, as plaintiff in error, now brings the 


It appears from the record that on September 
Il, 1880, the school district employed McCoy te 
teach a school for eight mouths in that districé for 
$40 per month. H> taught the school from Sep- 
tember 13, 1880, upto January 4, ISSl, when he 
was discharged by the district board, in conjunec- 
tion with the county superintendent of public in- 
struction, for incompetency. At some time pre- 
vious to this discharge, the district board re- 
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quested the county superintendent to act in von- 
junction with the board in an investigation of the 
charge of incompetency on the part of McCoy 


and McCoy was notified of such proposed invest- . 


igation, and at his request the investigation was 
adjourned a few days and set for January 4, 1881. 
Or Jaruary 4 the school disttict board, in con- 
junction with the county superintendent, met at 
the district school house for the purpose of in- 
vestigating the charge. McCoy and his attorney 
appeared, as did also a large portion of the people 
of the district, including the school children. An 
investigation was had, but not upon written 
charges nor evidence under oath, but upon oral 
testimony not under oath; and the district board 
and county superintendent decided to discharge 
MeCoy, and did discharge him, but no record of 
the discharge, or any of the proceedings, was kept 
or made. The board, however, at the time, paid 
McCoy in full for his services up to that time, and 
made an entry of such payment on their record. 

The evidence on the trial in the district court 
tended to show that the original contract employ- 
ing McCoy to teach the school was not in writing 
nor made by the school district board ag a board, 
but was made only in parol and by the individual 
members of the board. Under the foregoing 
facts the plaintiff in error. defendant below, 
claims that the following questions are involved, 
to-wit: 

1. Must the contract between the school teacher 
and the school board, hiring him to teach, be in 
writing, in order to be binding upon the school 
district, or may it be merely in parol? Upon 
this question the plaintiff in error cites sec. 24, 
art. 4, of the School Law of 1876. Comp. Laws of 
1879, p. 830; Jones v. School District, 8 Kan. 362. 

2. Must such contract or hiring be made by the 
school district board as a board, or may it be 
mgde merely by the individual members thereof? 
Upon this question the plaintiff in error cites 
Alkman v. School District, 27 Kan. 129; Mincer 
v. School District, Ib. 253. 

3. * Is it necessary under our law, before a school 
district teacher can be dismissed for incompetency, 
er for any other of the causes mentioned in sec. 
24, art. 4, of the School Law of 1876, par. 5, 156, 
of the Comp. Laws of 1879, that charges must be 
preferred in writing, notice in the nature of sum- 
mons served on the teacher, and a formal trial 
had, as of a criminal in court upon sworn testi- 
mony? or is it only necessary that the fact shall 
exist in order to warrant such dismissal?’’ Or, in 
other words, if the school board, acting in con- 
junction with the county superintendent, should 
dismiss a school teacher for incompetency without 
any formal trial, and afterwards if the school 
board should be sued by the school teacher for 
compensation for the remainder of the time for 
which he was engaged, and during which he was 
prevented by the school board, acting in conjunc- 
tion with the county superintendent, from teach- 
ing, may not the school board rely upon the fact 
of the schoo] teacher's incompetency, provided 





he is in fact incompetent, as a complete defense to- 
such action? Or must the school board in all 
cases pay the school teacher for the full amount 
of the teacher’s time, for which he was engaged.,,. 
unless there has been a fermal trial as to his 
incompetency and a dismissal on such format 
trial? 

The defendant in error, plaintiff below, admits 
that the third question above mentioned is in- 
volved in this case, but denies that the other two 
questions are involved therein, or that they can: 
properly be presented to this court for considera- 
tion. We are inclined to think that the defendant 
in error is correct. The defendant in error, 
plaintiff below, alleged in his petition below. 
among other things, as follows: ‘That on the 
11th day of September, 1880, at the request of said 
defendant, he agreed to and with said defendant 
that he would teach a common school in said dis- 
trict for a period of eight consecutive months, 
commencing on the 13th day of September, 1880, 
in consideration of which the defendant employ- 
ed him to teach such school for said period, and 
agreed and promised to pay him therefor the: 
sum of $40 per month for the full term of eight 
months, which sum of $40 per month he says his 
services were reasonably worth.” And the de- 
fendant below answered these allegations by set- 
ting forth in their answer, among other things, as. 
follows: ‘‘Defendant admits that on the 11th day 
of September, 1880, defendant employed plaintiff 
to teach school in said district, as alleged in said: 
petition, for a period of eight months, commenc- 
ing on the thirteenth day of September, 1880, at 
the rate of $40 per month.’’ Hence, it would 
seem from these allegations that the question 
whether the original contract between the parties 
was valid or not, or in writing or not, or was. 
made by the school district board or not, is not in. 
the case. For it would seem that the defendant 
admitted in its answer that the contract as it was. 
originally made was in every respect valid and 
binding upon the district, and no question was 
raised in the court below with reference to any 
irregularity or infirmity affecting the contract as. 
it was originally made, and hence no such ques- 
tion can now be properly raised, or properly pre- 
sented to this court for consideration. Any evi- 
dence introduced tending to show any defect in 
the original contract was therefore irrelevant and 
outside of the issues in the case. We might, 
perhaps, properly say here that the counsel who 
now prosecutes the case for the plaintiff in error, 
defendant below, in this court had no connection 


with the case in the court below. 


We shall now proceed to consider the third 
question above mentioned, and the decision of 
this question depends upon fhe interpretation 
that may be given to said sec. 24, of art. 4, of the 
School Laws of 1876. That section reads as fol- 
lows: *Sec. 24. The district board in each dis- 
trict shall contract with and hire qualified teach- 
ers for and in the name of the district, which 
contract shall be in writing, and shall specify the- 
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wages per week or month, as agreed upon by the 
parties, and such contract shall be filed in the 
district clerk’s office; and, in conjunction with 


the county superintendent, may dismiss, for in- | 


competency, cruelty, negligence or immorality.” 

Under this section the district court held sub- 
stantially that the school board, acting in con- 
junction with the county superintendent, in dis- 
missing a school teacher for incompetency or 
otherwise, was substantially a court; that such 
court could have no jurisdiction to hear and de- 
termine the case unless written charges in the 
nature of pleadings were in fact made and filed, 
and aregular notice in the nature of a summons 
given to the teacher, and a regular trial had be- 
tween the parties, as in ordinary actions in reg- 
ular courts of justice; that the testimony of the 
witnesses adduced on the trial could be given only 
under oath, duly administered by some compe- 
tent officer authorized to administer oaths; that 
in order that the proceedings should be of any 
validity or have any force. a record of the same 
must be kept and preserved; that the fact that a 
school teacher might be actually incompetent and 
actually dismissed for such incompetency would 
be no defense to an action brought by the school 
teacher against the board for wages or hire agreed 
to be paid him, unless he had been regularly dis- 
missed, in strict conformity with the interpreta- 
tion given by the trial court to said sec. 24 of the 
School Law of 1876; and hence the court in the 
present case excluded all evidence that tended to 
show that the plaintiff in this case was in fact 
competent, and also excluded all evidence tend- 
ing to show the proceedings had by the school 
board, in conjunction with the county superin- 
tendent, in dismissing the plaintiff as a teacher 
for such incompetency. And the court also gave 
to the jury the following instruction, to-wit: 
‘The court instructs che jury that while it is law- 
ful for a school board of any school district, in 
connection with the county superintendent of 
public instruction, to dismiss a teacher for in- 
competency, cruelty, negligence or immorality, 
such board has not the power, either alone or in 
cunnection with the county superinterdent, to 
dismiss a qualified teacher who has been duly 
employed by them, for any cause other than those 
mentioned—incompeteney, cruelty, negligence or 
immorality; nor even for any or either of such 
causes, unless a plain and distinct charge in 
writing be made, setting forth the charge to be 
inquired into, and that the teacher have due and 
sufficient notice of such charge and ef the time 
and place of hearing. And it is essential in every 
case of Jawful dismissal of a teacher that a record 
be made of the charge and of the hearing and of 
the order or decision made upon such hearing by 
the school board and the county superintendent. 
It is alse necessary that the testimony of wit- 
nesses upon the hearing should be given under 
oath, duly administered, and by some competent 
ofticer.”’ 

It seems to us that the district court committed 








error. The whole of the statute with reference to 
proceedings for the dismissal of school teachers is 
as follows: ‘*The district board in each district, 
* * * * jin conjunction with the county su- 
perintendent, may dismiss (a school teacher) for 
incompetency, cruelty, negligence or immoral- 
ity.” 

There is no statute anywhere to be found pro- 
viding, either in terms or by implication, that the 
school district board and the county superintend- 
ent, when acting together, constitute a court. 
There is no provision defining who shall be the 
presiding officer in such case, or whether there 
shall be any presiding officer. No provision for 
a clerk, or sheriff, or marshal, or constable, or 
any other officer except themselves. There is no 
provision for the issuing or serving of writs or 
process; no provision for the filing of any plead- 
ings; no provision for administering oaths to wit- 
nesses, or even for hearing the testimony of wit- 
nesses; no provision for reducing the proceedings 
to writing, or for preserving any record of the 
same; no provision for keeping any record; no 
provision for appeal or petition in error; nothing, 
in fact. in all the statutes that even squints toward 
the idea that the school district board, acting in 
conjunction with the county superintendent, in 
the dismissal of a school teacher, acts as a court. 
But, on the contrary, the statute would seem to 
indicate that the proceeding was to be a mere 
summary proceeding, and carried on and de- 
termined inthe mode which the district board 
and the county superintendent might, for the 
time being, consider the best and the most likely 
to do justice and promote the best interests of the 
public. But why should the proceeding be held 
to be an action before a regular court of justice? 
If it be so held, then, of course, the defendant 
should have notice in the nature of a summons. 
He should have time to answer, and time to pro- 
cure his witnesses, and should have the right to 
continuances, if necessary,for the purpose of pro- 
curing his testimony and preparing for trial. And 
after the trial, if he should feel aggrieved, or if 
either party should feel aggrieved, that party 
should have some means of carrying the proceed- 
ings to another and higher tribunal for further 
adjudication. For if the decision of the district 
board and the county superintendent is to be con- 
sidered a judicial determination, then each party 
should have ample time and ample opportunity to 
obtain exact justice. But often before the case 
could be determined under such a mode of pro- 
cedure, the time for which the teacher was em- 
ployed would expire. 

A teacher is seldom employed for more than 
eight or nine months—that is the school year— 
and is often employed for only three months. But 
suppose, for the purposes of the argument in this 
case, that the district board, acting with the 
county superintendent, is in fact a court, and 
that in the present case the proceedings of such 
court were so irregular as to be absolutely void, 
then upon what ground does the plaintiff below 
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‘found his present action? If the proceedings 
were absolutely void, he was never dismissed ; 
and if he was never dismissed, how can he main- 
tain this action? There is no evidence that the 
school district ever in any other manner pre- 
vented him from teaching his school. The ev- 
idence simply seems to show that the school 
district board and the county superintendent 
dismissed the plaintiff, and that he then re% 
ceived his pay up to that date and quit the 
school. Now if the dismissal was void, a mere 
nullity, as the plaintiff now claims, then, of 
course, there was no sufficient ground to justify 
his abandonment of the school. A void judg- 
‘ment is the same as no judgment. But suppose 
that the proceedings and the dismissal are not 
absolutely void but only voidable, and have some 
force until set aside by proper authority, then he 
has no authority to treat them as void in this 
collateral proceeding. He must institute some 
direct proceeding to set them aside, or to perpet- 
ually enjoin their enforcement, or to nullify them 
in some other manner. But he can not treat 
them as utterly void, if they are not utterly void. 
Therefore, it would seem that whether we con- 
sider the dismissal as valid or void or voidable 
(provided we treat the dismissal as a judgment 
rendered by the court), the plaintiff can not main- 
‘tain this action. If they are utterly void, as be- 
fore stated, then he abandoned his school without 
sufficient cause. In our opinion, however, the 
proceedings are valid, and the dismissal is valid, 
but not valid as a judicial determination, but 
valid only as a dismissal by an employer (acting 
in conjunction with the county superintendent), 
of an employee. As sustaining the views just 
enunciated that the proceedings are valid and 
jegal and proper as a dismissal of an employee by 
an employer, and that the proceedings do not 
amount to an adjudication by a court of justice, 
see the following cases: Holden v. School Dis- 
‘trict, 33 Vt. 529; People v. Board of Education 
of New York City, 3 Hun, 177; Kirkpatrick 
v. Independent School District, 53 lowa, 585; 
Neville v. School Directors, 36 Ill. 71. See 
also the cases of Eastman v. District Town- 
ship, 21 Iowa, 590; School District v. Colvin, 10 
Kan. 283; Armstrong v. School District, 28 Kan. 
345: also Tripp v. School District, 50 Wis. 657. 
The case of People v. Board of Education of New 
York City, supra, was decided by Judges Noah 
Davis, Charles Daniels and Abraham R. Law- 
rence of the Supreme Court of New York, First 
Department, at General Term, and, therefore, it 
will be seen that, although the case was not de- 
-cided by a court of last resort, yet it was decided 
by a yery able court, and is entitled to great 
weight. It is almost directiy in point. We shall 
have more to say with respect to the other cases 
hereafter. 

On the other side of the case the following cases 
are cited: Moreley v. Power, 12 Cent L, J. 540; 
Murdock y. Trustees of Phillips’ Academy, 29 
Mass. (12 Pick.) 244. 





Counsel for defendant in error also cite Getre 
v. Commissioners for Tobacco Inspection, 1 Bay 
(S. C.), 354; Singleton v. Commissioners of To- 
bacco Inspection, 2 Bay (S. C.), 105. But these 
cases have no application to the present case, for 
they were simply actions of mandamus, to com- 
pel the commissioners of tobacco inspection to 
restore the plaintiffs respectively to the office of 
inspector of tobacco, from which office each had 
been wrongfully removed, as he alleged; and they 
were not actions brought by school teachers,mere 
employes, to recover of their employers the con- 
tract price for their services. Neither has the 
case of Murdock v. Phillips Academy, much ap- 
plication to the present case. That was anaction 
brought by a ‘Brown professor of Sacred 
Rhetoric and Ecclesiastical History, in the Theo- 
logical Seminary in Puillips Academy, in An- 
dover;’’ and the place which he claimed to fill, 
and from which he was removed, was an office, 
which he was to hold from year to year, at a fixed 
salary of $1,500; and he was not a mere employe 
as a school teacher is. 

There are also other differences between that 
case and the present case. The case of Morley v. 
Power, supra, comes the nearest. being applicable 
to the present case of any cited by counsel for de- 
fendant in error; but that case probably has but 
little application to the present case, for the rea- 
son that it would seem thatin Tennessee, where 
the case was decided, the place claimed by the 
plaintiff was not that of a mere employe, as the 
place of an ordinary school teacher is, but was 
also that of an officer, being that of principal 
teacher of Watkins’ Seminary. The court, in de- 
ciding the case, treated the position which the 
plaintiff claimed as an office, and deeided the case 
wholly upon that theory. Now,if a school teach- 
eris not an officer, then the foregoing decisions 
cited by counsel for defendant in error, plaintiff 
below, can have 20 application to the present 
case; and, as before intimated, we think it isclear 
that he is not an officer, but only an employe. 
See also the case of Searmont v. Farwell.2 Greenl. 
(Me). 450. 

In the case of the People v. The Board of Edu- 
cation, 3 Hun. 179, the court uses the follow- 
ing language: “The teachers employed in the 
public schools of the city, (of New York) do not 
hold a public office; they are simply employes of 
the trustees of the schools in whose service they 
are engaged.’’ And in the same volume, on page 
131, the court. says: ‘*The delicate nature of the 
duty devolved upon trustees to see to it that un- 
fitor incompetent persons are not put or kept in 
charge of the children who attend the common 
schools forbids the idea of a trial with the formal- 
ity and strictness that belongs to courts.’’ And 
on page 185 of the same volume, it is said: Thatif 
they (the board of trustees) were satisfied as to 
the relator’s incompetency, with or without evi- 
dence, their power to remove the relator therefor 
cannot be questioned.”’ In the case of Kirkpat- 
rick v. The Independent School District, 53 
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la. 587, it is said: ‘““The plaintiff’s error has arisen 
we think from supposing that the statute was de- 
signed to constitute the board substantially a 
court. It was really in this case the agent of an 
employer undertaking,as such agent, to discharge 
an employe. Under the statute it could properly 
do so only after taking certain prescribed steps. 
It may perhaps be said to exercise judicial func- 
tions; but it does so only ina very slight sense. 
It is certainly not a court and the rules in regard 
to jurisdiction are not applicable to it which are 
applicable to a court.’’ And in the case of Tripp 
v. School District, 50 Wis. 657, itis said that: 
‘*Under the rules of the common law the teacher 
would be subject to discharge if he failed to per- 
form his duty in any material point.’’ In the case 
of Neville v. School Directors, 36 Ill. 71, 73, et seq, 
it was held that the directors of school district 
may undoubtedly discharge a school teacher for 
incompetency or neglect of duty; but that after- 
ward, if they are sued by the teacher for the sum 
agreed to be paid him, it devolves upon the di- 
rectors to show that the teacher was dismissed 
for incompetency or neglect of duty, and that in 
fact he was incompetent or that he neglected his 
‘duty. 

After a careful examination of this case, we are 
satisfied that the district court erred, and that its 
judgment must be reversed and cause remanded 
for a new trial. All the justices concurring. 


> 





NEGOTIABLE PAPER—NAMING BANK AS 
PLACE OF PAYMENT — INSOLVENCY 
BANK. 





ADAMS v. HACKENSACK IMPROVEMENT COM- 
MISSION. 





New Jersey Court of Errors and Appeals. 


1. Inan action on an obligation for the payment of 
money which is made payable at a designated place, 
presentment for payment at the place named need not 
be averred in pleading nor proyed at the trial. If the 
obligor had the moneyto pay the obligation atthe 
place named for payment at the time it became due, 
he may plead that fact as a tender in exoneration of 
interest and costs of suit, provided he makes his tend- 
er good by payment of the principal into court, but 
he can not set up his readiness to pay at the desig- 
nated place as a complete defense in bar of the suit. 


2. Naming a bank as the place of payment of a 
promissory note, bill of exchange, or other obligation, 
does not make the bank an agent for the collection of 
‘the paper or the receipt of the money due on it; and 
the debter can not make the bank the agent of the 
holder by depositing with it the funds to pay the 
paper. 

3. If maturing paper be left at the bank for collec- 
tion, the bank becomes the agent of the holder to re- 
ceive payment, But unless the bank has been made 
the agent of the holder by indorsement of the paper 
or the deposit of it for collection, any money which 
the bank receives toapply in payment of it, will be 
deemed to be mouey taken by the bauk as the agent of 





the payor, and the loss sustained bv the failure of the 
bank with the funds so deposited in hand will be the 
loss of the payor. 

4. The Hackensack Improvement Commission was 
incorporated and authorized to construct sewers in 
the village of Hackensack, and to issue bonds to pro- 
vide for the expenses. It issued a number of bonds, 
which were made payable at the Bank of Bergen 
County in five years, with interest. Three of th>se 
bonds were taken by the plaintiff. Before the plaint- 
iff’s bonds became due, the commission deposited 
with the banka sum of money sufficient to pay the 
plaintiff’s bonds, as well as all of the bonds maturing 
at the same time. This money was deposited to the 
credit of the Hackensack Improvement Commission 
on ‘*sewer bond account,’’ and the officers of the bank 
were authorized to pay said bonds on presentation. 
The plaintiff had no knowledge of this arrangement, 
or other information as to the method of payment,ex- 
cept that the place of payment was mentioned in her 
bonds. The bank was solvent at the time the plaint- 
iff’s bonds became due. Subsequently it became in- 
solvent, with sufficient of the funds still on deposit to 
pay the bonds. The plaintiff’s bonds were not left 
with the bank for collection, nor were they presented 
for payment until after the failure of the bank. In 
an action on the bonds: Held, 1. That the bank was 
not the agent of the plaintiff for the purpose of re- 
ceiving payment of the money due to her upon her 
bonds; and 2, that the obligors must bear the loss 
arising from the failure of the bank. 


On error to Bergen Circuit Court. 

The plaintiff in error brought suit on three 
bonds issued by the defendant in error in the fol- 
lowing form: 

THE HACKENSACK IMPROVEMENT COMMISSION. 
No. 29. $500. 
Know all men by these presents, that ** The 

Hackensack [mprovement Commission” acknow- 

ledges itself indebted for value received to Char- 

lotte Ann Adams or assigns, in the sum of five 
hundred dollars, lawful money of the United 

States of America, to be paid to the said Charlette 

Ann Adams or assigns, at the Bank of Bergen 

County, at Hackensaek, N. J., in five years from 

the date hereof, with interest thereon at the rate 

of seven per cent per ansum, payable semi-ar- 
nually on presentation and surrender of the coup- 
ons hereto annexed. This bond is issued under 
and by virtue of an act of the legislature of the 

State of New Jersey, entitled ** A supplement to 

an act entitled * An act to incorporate the Hack- 

ensack Improvement Commission, approved 

April Ist, 1868,’ approved March 31st, 1869.” 

In witness whereof the Hackensack Impreve- 
ment Commission has hereto set its corporate 
seal, and caused these presents to be signed by its 
president and secretary on the first day of Novem- 
ber, L875. 

JouN J. ANDERSON, President. 

George J. Avkerman, Secretary. [L. S.] 

‘The case was tried on the following statement of 
facts: 

It is admitted that said bonds were regularly 
and legally issued, and were valid obligations of 
the defendant. 
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Previous to the lst day of November, 1880, the 
defendant placed on deposit in the said Bank of 
Bergen County a sum of money sufficient to pay 
these bonds, as well as other bonds of the defend- 
* ant maturing on that date; said money was de- 
posited to the credit of the Hackensack Improve- 
ment Commission ‘‘sewer bond account,”’ (the 
bonds in’suit being sewer bonds.) 

The officers of the bank were authorized by the 
defendant to pay said bonds upon their presenta- 
tion at said bank. The plaintiff had ne knowl- 
edge of this arrangement, or other information as 
to the method of payment, except such as was 
contained in the bonds. 

The bonds were not presented for payment 
until after the suspension and insolvency of the 
bank, which occurred on November 11th, 1880. 
Sufficient fands remained in said deposit for the 
purpose of paying said bonds, until and at the 
time of the suspension of said bank, at which time 
the chancellor declared said bank insolvent, and 
appointed a receiver thereof. 

If the loss arising from the insolvency of the 
bank is in law to be charged against the plaintiff, 
it is to be regarded for the purposes of this suit as 
a total loss. 

On these facts the court gave judgment for the 
defendant. 

Whereupon the plaintiff sued out this writ of 
error. 

William M. Johnson, for the plaintiff in error; 
Ackerson & Van Valen, for defendant in error. 

DeEPUvE, J., delivered the opinion of the court. 

Presentment of commercial paper for payment 
at the time when and place where payable is 
necessary to fix the liability of the endorser, for 
the contract ot endorsement is a conditional con- 
traet to pay in case presentment and demand of 
payment are duly made, and the endorser have 
due notice ofdishonor. The liability of the maker 
of a check is also aconditional liability, and, as a 
general rule, the money is not due from him until 
payment has been demanded of the drawee and 
refused. Demand of payment of the drawee 
being necessary as a matter of ayerment and 
proof, to fix the liability of the maker of a check, 
if demand of payment of the drawee be unreason- 
ably delayed, and, in the meantime, the drawee 
fails with the money of the maker in hand suffi- 
cient to pay the check, the maker will be dis- 
charged by the laches of the holder. Taylor v. 
Sip, 1 Vroom 284. 

Whether an acceptance payable at a particular 
place, or what is the same thing, a promissory 
note payable at a particular place, is or not a con- 
ditional contract, isa question that gave rise to 
much discussion in the English courts. The 
Court of King’s Bench held that such an accep- 
tance was not conditional; that it was a contract 
to pay generally. The court of common pleas 
held otherwise. Finally, the House of Lords, in 
1820, in Rowe v. Young, decided in accordance 
with the decisions of the common pleas—revers- 
ing the judgment of the King’s Bench—that an 





acceptance, payable at a particular place, ofa pil? 
drawn generally, was a conditional contract, and 
that in a suit against the acceptor presentment 
at the appointed place must be averred in plead- 
ing and proved if putin issue. 2 B. & B. 165. 
Soon after this decision, 1 and 2 Geo. IV., c. 78, 
(July 2d, 1821.) was passed, which enacted that 
an acceptance ‘‘payable at the house of a banker 
or other place,”’ should be deemed a general ac- 
ceptance, unless the words ‘‘and not otherwise or 
elsewhere’’ were added. Since this act, the Eng- 
lish courts have held that a bill drawn payable at 
a particular place and accepted generally, need 
not be presented at that place in order to charge 
the acceptor, though it must be to charge the 
drawer orendorser. 1 Am. Lead. Cas. 456, (364.) 

In 1827, the supreme court of this State, follow- 
ing thse decision of the King’s Beneh in Rowe v.. 
Young, held that in an action against the maker 
of a promissory note, made payable at a particu- 
lar place, averment of presentment was not neces- 
sary to the validity of the declaration, nor was- 
proof thereof requisite at the trial. Weed v. 
Van Houten, 4+ Halst. 189. By the decision in 
Weed v. Van Houten, which is in accordance with» 
the almost uniform course of decision in the 
courts of this country, it became the settled law 
of this State that the liability of the maker of a 
note payable at a particular place, or of the ac- 
ceptor of a bill so payable, is not a conditional 
liability depending upon presentment and de- 
mand of payment at the place where the note or 
bill was made payable, but is an absolute liability 
to pay generally. 

The cases, however, agree that if the acceptor 
of the bill or maker of the note had funds at the 
appointed place to pay the bill or note, the fact 
that the bill or note was not presented there for 
payment is a matter of defense. The material 
question is as to the nature and extent of the de- 
fense that may be made under such circum- 
stances, 

Professor Parsons states the rule to be that such 
a defense is no bar to the action, and goes no 
further than in reduction of damages, and in 
prevention of cests; placing such a defense on 
the footing of a tender, which, if accompanied by 
a continued readiness to pay at the designated 
place, and payment into court, will have the legah 
effect of a tender in relieving the payor from in- 
terest and costs ofsuit. 1 Parsons on Bills and 
Notes 309. On the other hand, Mr. Justice Story 
says that if the acceptor or maker has sustained 
any loss or injury by the want of due present- 
ment, he will be discharged to the extent of that 
loss, and that if the bill or note be payable at a 
bank, and the acceptor or maker had funds there 
at the time, which are lost by the subsequent fail- 
ure of the bank, he will be exonerated to the 
extent of the loss or injury sustained. Story on 
Promissory Notes, secs, 227, 228. 

The cases cited by Mr. Justice Story are Rhodes 
v. Gent, 5 B. & Ald, 244, and Turner v. Hayden, 4 
B. & C.1; and reference is made to Wallace v. 
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MeConnell, 13 Pet. 136. In Rhodes v. Gent the 


«question did not arise. The banker had not failed. 


‘The case was tried after the decision in Rowe v. 
“Young, and before 1 and 2 Geo. IV., and the 
-court held only that the acceptor had suffered no 
inconvenience from delay in presentment, and 
therefore was not discharged. Turner v. Hayden, 
as will be seen presently, holds the reverse of the 
-doctrine for which it is cited. In Wallace v. Mc- 
‘Connell the ruling of the court was, that in an ac- 
tion against the acceptor ofa bill or maker of a 
note, payable at a specified time and place, it was 
Mot necessary to aver or prove presentment, and 
that a readiness to pay at the time and place desig- 
nated was a matter of defense; and the court 
¢cited with approbation Caldwell v. Cassidy, 8 
‘Cow. 271, in which it was held that a plea by the 
maker of a promissory note, that he was ready 
and willing to pay the money at the time and 
place mentioned in the note was not good, unless 
the money he brought into court as on an ordi- 
nary plea of tender. 

I have found only two cases in the English 
courts in which the precise question raised by this 
writ of error has been presented, Sebag v. Abit- 
thol,4 M. & S. 462, and Turner v. Hayden, 4 B. 
-& C.1. In Sebag v. Abitthol, the acceptance was 
on a bill payable at a banker’s. It became due 
March lst, 1812; it was never presented, and the 
banker became bankrupt in November, 1814. The 
acceptor had funds with the banker at the time 
‘the bill became due, and up to the time of the 
bankruptcy, more than sufficient to pay the bill. 
Payment, of the bill was resisted on the ground 
of the laches of the holder and the !oss by the ac- 


-ceptor of the money he had provided for its pay- 


ment by the bankers failure. Tne bill had been 
lost, and the acceptor had notice of the loss. The 
‘court disposed of the defense on both grounds, 
and held the acceptor liable. Lord Ellenborough 
said: ‘‘Laches is a neglect to do something which 
‘by law a man is obliged to do. Whether my neg- 
Ject to call ata house where a man informs me 
that I may get the money amounts to laches, de- 
spends upon whether I am obliged to call there.” 
"This case I consider in point, for it was decided 
before the decision of the House of Lords, in 
Rowe v. Young; and the King’s Bench always 
held that an acceptanee payable at a particular 
place, bound the acceptor to pay generally and 
universally, and that there was no occasion to 
make a demand at the particular place in order to 
‘found a right of action on the acceptance. Fenton 
v. Goundry, 13 East 459, 469. Turner v. Hayden 
was decided in 1825, and after 1 and 2 Geo. IV. c. 
78, was passed. It was an action agaiust the ac- 
-ceptors of two bills of exchange which were ac- 
cepted, payable at Marsh & Co.’s, Berners street, 
and becoming due, respectively, on the 21st and 
3ist of August. Marsh & Co. stopped payment 
on the 13th of September. ‘The bills were never 
presented at their banking-house. At the time 
the bills became due, and thenceforth until the 
failure of the bankers, the acceptors had a balance 











in the hands of the bankers, exceeding th 
amount of the bills. The acceptors contended 
that they were not liable, as they had sustained a 
loss exceeding the amount of the bills in conse- 
quence of the laches of the plaintiff in not pre- 
senting them within a reasonable time after they 
became due. The Lord Chief Justice Abbott 
overruled the defense and directed a verdict for 
the plaintiff, and his ruling was sustained in banc, 
on the ground that the holder was not bound to 
present the bills at the place where they were 
payable, and therefore was not guilty of laches in 
omitting to do so. 

The cases in the American courts in which 
funds deposited by the acceptor or maker with 
the banker at whose place the paper was payable, 
to meet it at maturity, have been lost by the fail- 
ure of the banker—the bill or note not having 
been presented for payment—are few, though the 
dicta on that subject are quite numerous. In 
Lazier v. Horan, 55 Iowa 75. it was held tha 
where the maker of a note payable at a bank, be- 
came due left with the bank the money to pay it, 
and the bank, sometime after the maturity of the 
note, failed—the note not having been presented 
for payment—the deposit was a complete ‘lefense 
to the note. This case was decided entirely on 
the authority of the passage from Story on Prom- 
issory Notes, sec. 229, above referred to. No 
cases were cited in support of the proposition 
announced, nor was the attention of the court 
called to Sebag v. Abitthol, or Turner v. Hayden. 
Indeed, the learned judge who prepared the opin- 
ion conceded that no authority was cited to sus- 
tain the views expressed by Mr. Justice Story, 
and he added that no case announcing the oppo- 
site view had been cited. 

In Wood v. Merchant’s Saving Co., 44 Il. 267, 
the action was against the maker of a note paya- 
ble at the banking-house of J. G. Conrad, Chicago, 
The note became due on the 29th of September, 
1864, and at that time the maker of the note had 
on deposit with the banker funds sufficient to pay 
the note. The note was presented on the day it 
was due, and marked good by the teller, and taken 
from the bank without the money. On the 30th 
of September the banker failed, the money stand- 
ing to the maker’s credit not having been with- 
drawn. The court held the maker liable on the 
note. On the point for which this case is referred 
to, the court held that the making ofa note paya- 
ble at a bank did not amount to an agreement 
that the maker might deposit the amount of the 
note in the bank, and thus discharge his obliga- 
tion and cast the risk upon the holder. 

Ward v. Smith, 9 Wall. 447, is very much in 
point. ‘Thesuit was on three bonds, dated August 
22d, 1860, payable in six, twelve and eighteen 
months at the Farmers’ Bank of Virginia. The 
obligee deposited with the bank one bond for col- 
lection and retained the others in his possession. 
The obligor made a deposit with the bank to the 
credit of the obligee, in notes of different banks in 
Virginia, the nominal amount of which exceeded 
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the balance due on the bond left with the bank. 
the court held that with respect to the two bonds 
that were not in the bank, the bank was not the 
agent of the obligee; that in receiving the money 
the bank was agent of the obligor; that the ob- 
ligor, by depositing the money to the credit of 
the obligee, could not make the bank the agent of 
the latter, and that the loss arising from the sub- 
sequent depreciation of the notes must be ad- 
justed between the bank and the depositor, and 
could not fall upon the holder of the bonds. 

Williamsport Gas Co. v. Pinkerton, 95 Penna. 
St. 62, is a case directly in point. There, the ac- 
tion was upon a coupon for interest on a bond 
given by a corporation, and payable at the bank- 
ing-house of Kirk, McVeigh & Co., West Chester, 
who were subsequently incorporated under the 
name of the Bank of Brandywine. The coupon 
was for interest due on the Ist of December, 1875. 
On the 29th of November, 1875, the gas eompany 
remitted to the banking-house the funds neces- 
sary to pay the interest coming due on the lst of 
December, which were credited on the books of 
the bank in the name of ‘“ Interest, Williamsport 
Gas Loan.”’ The bank paid all coupons presented 
up to December 22d, 1875, and on that day sus- 
pended payment, with a balance of the money so 
deposited, still in hand, more than sufficient to 
pay the plafotiff’s coupon. The plaintiff’s coupon 
was never presented at the bank. The court held 
that there was no obligation on the holder of the 
coupon to' present the same and demand payment 
of it within a reasonable time; that the bankers at 
whose place it was made payable were the agents 
of the obligors, and that the holder of the coupon 
was not responsible for the loss, and judgment 
was given in his favor. 

I think those cases which affirm the continuing 
liability of the maker, acceptor or obligor on 
paper made payable ata banker’s where the debt- 
or had provided funds for payment at maturity, 
which the holder might have received if he had 
demanded payment when due, and which were 
lost by the subsequent failure of the banker, were 
correctly decided. Emancipated from the doc- 
trine of Rowe v. Young, that the contract to pay 
at a particular place is a conditioval contract, the 
question simply becomes one of agenvy. As the 
custodian of the money wherewith to pay, whose 
agent is the banker? 

The contract of the maker, acceptor or obligor 
is to pay the holder of the paper, and the place 
for payment is designated simply for the conve- 
nience of both parties. Making a bill or note 
payable at a banker’s, is authority to the banker 
to apply the funds of the acceptor or maker on 
deposit to the payment of the paper. 1 Daniel’s 
Neg. Inst. 326 a. If maturing paper be left with 
the banker for collection, he becomes the agent 
of the holder to receive payment; but unless the 
banker'is made the holder’s agent by deposit of 
the paper with him for collection, he has no au- 
thority to act for the holder. The naming of a 
bank in a promissory note atthe lace of pay- 





ment, does not make the banking association am 
agent for the collection of the note or the receipt 
of the money. No power, authority or duty is 
thereby conferred upon the banker in reference to 
the note; and the debtor can not make the 
banker the agent of the holder by simply depos- 
iting with him the funds to pay it with. Unless 
the banker has been made the agent of the holder 
by the indorsement of the paper or the deposit of 
it for collection, any money which the banker re- 
ceives to apply in payment of it will be deemed 
to have been taken by him asthe agent of the 
payor. 1 Daniel’s Neg. Inst. 326; Hills v. Place, 
48 N. Y. 520. Such a deposit, without some act 
of appropriation by the banker, does not create 
any privity of contract as between the banker and 
the holder of the paper. Hill v. Boyds, L. R. 8 

Eq. 290; Johnson v. Roberts, L. R., 10 Ch. App. 

505; Barned’s Banking Co. In re Massey, 22 L. 
T. (N. S.) 853; Bank of Republic v. Millard, 10 
Wall. 152. The only effect of the payor having 
the money at the bank where the paper is paya- 
ble is, that it will enable him to plead a tender in 
exoneration of interest and costs of suit, pro- 
vided he makes his tender good by payment of 
the principal into court. Caldwell v. Cassidy, & 
Cow. 271: Haxton v. Bishop, 3 Wend. 13; Carley 

v. Vance, 17 Mass. 389; Ward v. Smith, 7 Wall. 

447; Wood v. Mechanics’, ete. Co., 41 Ill. 267; 1 

Am. Lead. Cas. 478. 

The judgment should be reversed. 





EQUITY—LAPSE OF TIME AS A DEFENSE. 
—PLEADED AGAINST THE SOVEREIGN. 





UNITED STATES v. BEEBEE. 
United States Circuit Court, Eastern District of 
Arkansas, June, 1883. 

A lapse of time so great asto afford aclear presump- 
tion that all the witnesses to the transaction in con- 
troversy are dead and all proof lost or destroyed, will 
of itself constitute a bar to a suit in equity, independ- 
ently of any statute of limitations, and without re- 
gard to any question of laches. Such a defense may 
be pleaded against the sovereign. 


Cummings & Baker and Liberty Bartlett, for com- 
plainant; U. M. & G. B. Rose, Clarke & Wiliiams 
and J. M. Moore, for respondent, 

The facts are sufficiently stated in the opinion. 

McCraky, Circuit Judge, delivered the opin- 
ion of the court: 

The demurrer raises, for the first time in a Fed- 
eral court, the important question whether any 
lapse of time will constitute a bar, or a sufficient 
defense, to a suit in equity, brought in the name 
of the United States. 

This suit is brought to cancel and set aside cer- 
tain land patents executed by the United States, 
on the ground that the same was obtained by 
fraud. The patents attacked as fraudulent were 
issued about forty-three years before the filing of 
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the bill, and many of the alleged matters of fact, 
concerning which it would be necessary to take 
proof, in order to determine the question of fraud, 
transpired more than sixty years before the filing 
of the bill, as appears from its allegations. The 
ciaims of the Philbrook heirs, which it is alleged 
were unlawfully and fraudulently set aside by the 
action of the land department, had their inception 
in November, 1815. The frauds alleged to have 
been perpetrated by C. W. Beebee and Chester 
Ashley consisted, as alleged, in inducing the reg- 
ister of the land oflice to believe that the settlers 
on the land had consented to the issuance of the 
patents; and it appears that whatever they did to 
this end was done prior to October, 1838. Both 
parties charged to have actually participated in 
the fraud are long since dead, and we may as- 
sume that most, if not all, the witnesses who 
could testify from personal knowledge concerning 
it are likewise dead. The city of Little Rock, 
now the capitalof Arkansas, hasbeen built upon 
the land, and hundreds of innocent purchasers 
have bought and paid for portions of it upon the 
faith of the patent of the United States. The 
land is covered with the homesteads of many 
hundreds of famhilies. 
in many instances by the present holders and 


It has been thus oceupied | 








their predecessors for more than a generation. A | 


court of equity can not contemplate with any de- 
gree or favor the proposition that this land shall, 
at this late day, be declared a part of the public 
domain, or granted to claimants who have so 
long slept upon their rights. It must, however, 
be conceded that, as a general rule, the United 
States is not bound by any statute of limitations, 
not imposed by Congress, nor chargeable with 
laches. 

The following cases, cited by counsel for plaint- 
iff, abundantly support this general doctrine: 
United States v. Kirkpatrick, 9 Wheat. 720; Gib- 
son v. Chouteau, 13 Wall. 92; Gansen v. United 
States, 97 U. 8. 584; United States v. Thompson, 
98 U. S. 486. 

These are all, it is true, actions at common law, 
but the same doctrine must, no doubt, prevail in 
equity, where the statute of limitations is sought 
to be interposed, in analogy to a like limitation 
at law. Unless, theretore, this defense can be 
supported upon some principle of equity juris- 
prudence, separate and distinct from any State 
statute of limication, and from any considerations 
based alone upon the laches of the public agents 
of the Government, it must fail, however disas- 
trous to the rights of innocent parties, and how- 
ever inequitable the consequences may be. 

We are thus brought to the consideration of the 
question whether a lapse of time so great as to 
afford a clear presumption that all the witnesses 
to the transaction in controversy are dead, and all 
proof lost or destroyed, will of itself constitute a 
bar to a suit in equity, independently of any stat- 
ute of limitations and without regard to any ques- 
tion of laches; or, in other words, should a court 
of equity refuse to entertain a bill in equity upon 








the sole ground that the lapse of time has been so 
great as to make it impossible to ascertain the 
facts and apply the remedy, by reason of the 
death of the witnesses and the loss or destruction 
of proofs. In my judgment, the doctrine thata 
court of equity will not entertain a claim so stale 
as to be net capable of satisfactory proof, must 
stand as one applicable alike to all suitors; it rests 
not upon any statute of limitations, nor upon any 
doctrine of laches alone, although the fact of 
laches may always appear; it rests rather upon 
the sound rule that no court should ever entertain 
a controversy after the ravages of time have 
destroyed the evidence concerning it. A party 
called upon to answer to a charge of fraud 
committed by his ancestors, or those through 
and under whom he claims, more than forty 
years before the commencement of the suit 
need not plead the technical bar of the statute of 
limitation or the laches of the complainant; it is 
enough if he alleges that the claim is stale, and in- 
sists that by reason of the long delay in bringing 
suit the witnesses by whom he might have ex- 
plained the transaction are dead. To compel him 
to submit his rights to adjudication under such 
circumstances would be abhorrent to the princi- 
ples of equity, not because of any statutory bar or 
any laches merely, but because the great lapse of 
time is evidence against the complainant and in 
favor of the defendant, and because it is contrary 
to equity and good conscience that any person 
should be brought into court to answer for a fraud 
alleged to have been committed by others before 
he was born, and 30 long ago as to make it im- 
possible for him to find living witnesses who have 
personal knowledge of the facts. Under such cir- 
cumstances a court of equity ought to presume 
that the persons who were cognizant of the facts 
could, if living, explain them so as to disprove the 
charge of fraud. It is well settled that possession 
of land for a long period of time will raise a pre- 
sumption of a grant which will be enforced as 
against the government. (Mayor v. Horner, Cow- 
per, 102; Jackson v. McCall, 10 J. R. 380; Lewis 
v. San Antonio, 7 Texas 304; 3 Starkie, 1221; 2 
Wharton on Evidence, sec. 1348; Roue v. Lreland, 
11 East 230.) Andifa grant is to be presumed by 
reason of the lapse of time, when there is no other 
evidence of a grant except that afforded by long 
possession it would seem tbat, upen similar 
grounds, the validity of a grant which is shown to 
have been actually executed, and under which 
possession has been held for an equally long 
period of time, should be presumed. ‘The authori- 
ties support the proposition that lapse of time ma 
be a good defense in equity, independently o 
statute of limitations, and they show that the doc- 
trine rests not alone upon laches; it is often put 
upon one or all of the following grounds, namely : 

First—That courts of equity must, for the peace 
of society and upon the grounds of public policy, 
discourage stale demands by refusing to entertain 
them. 

Second—That lapse of time will, if long enough, 
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be regarded as evidence against the stale claim 
equal to that of credible witnesses, and which 
‘being disregarded, would in a majority of cases 
lead to unjust judgments. 

Third—That after the witnesses who had per- 
sonal knowledge of the facts have all passed 
away, it is impossible to ascertain the facts, and 
courts of equity will on this ground refuse to un- 
dertake such a task. 

Thus Mr. Justice Story says: ‘“‘ A defense pe- 
culiar to courts of equity is founded on the mere 
lapse of time, and the staleness of the claim, in 
-cases where no statute of limitations directly 
covers the case. In such cases, courts of equity 
act sometimes by analogy to the law, aud some- 
times act upon their own inherent doctrine of dis- 

_ couraging, for the peace of society, antiquated de- 
mands, by refusing to interfere when there has 
“been gross laches in prosecuting rights, or long 
and unreasonable acquiescence in the assertion of 
adverse rights.” (2 Story’s Equity, 1520). And 
iu Maxwell v. Kennedy, 3 Howard 221, the Su- 
preme Court of the Uniied States, in answer to 
the case at bar, said: ‘‘ We think the lapse of 
time, upon the facts stated in the bill and ex- 
hibits, is, upon principles of equity, a bar to the 
relief prayed, without reference to the direct bar of 
statute of limitations.”’ 

Again, in Clark v. Boorman, 13 Wallace 509, the 
same court said: ‘‘ Every principle ef justice and 
fair dealing, of the security of rights long recog- 
nized, of repose of society, and the intelligent ad- 
ministration of justice, forbids us to enter upon an 
inquiry into that transaction, forty years after it 
occurred, when all the parties interested had lived 
and died without complaining of it, upon the sug- 
gestion of a construction of a will different from 
that held by the parties concerned, ard acquiesced 
in by them throughout all this time.”’ 

In Brown v. County of Buena Vista, 95 United 
“States, 161, the same doctrine is expressed in 
these words: ‘*The lapse of time carries with it 
the memory and life of witnesses, the muniments 
-of evidence, and other means of proof. The rule 
which gives it the effect prescribed is necessary to 
the peace, repose and welfare of society. A de- 
yparture from it would open an inlet to the evils 
intended to be excluded.” 

In Harwood vy. Railroad Company, 17 Wallace, 
the doctrine is concisely and clearly stated thus: 
** Without referring to any statute of limitations, 
the courts have adopted the principle that the de- 
lay which will defeat a recovery must depend 
upon the particular circumstances of each case.”’ 

In Badger v. Badger, 2 Wallace 94, the court 
said: ‘But there is a defense peculiar to courts of 
-equity, founded on lapse of time and the stale- 
ness of the claim, where no statute of limitations 
covers the case; in such cases courts of equity act 
upon their own inherent doctrine of discouraging 
for the peace of society, antiquated demands, and 
refuse to interfere where there has been gross 
laches in prosecuting the claim or long acquies- 
-eence in the assertion of adverse rights.” 





In Boone y. Childs, 10 Peters, 248, the rule is 
thus laid down: ‘A court of chancery is said to 
act On its own rules in regard to stale demands, 
and independent of the statute it will refuse to 
give relief where a party has long slept op his 
rights, and where the possession of the property 
claimed has been held in good faith, without dis- 
turbance, and has greatly increased in value.”’ 

In Wilson v. Anthony, 19 Arkansas, cited with 
approval by the Supreme Court of the United 
States in Sullivan v. Railroad Company, 94 United 
States, 811, the doctrine is well stated thus: **The 
Chancellor refuses to interfere after an unreason- 
able lapse of time, from considerations of public 
policy, and from the difficulty of doing entire jus- 
tice when the original transactions have become 
obscured by time, and the evidence may be lost.”’ 

And see Elmendorf v. Taylor, 10 Wheaton, 173; 
Hume v. Beale, 17 Wallace, 343; Hall v. Law, 
102 United states, 465; Godden v. Kimmel, 99 U. 
8S. 210. 

Numerous vther authorities might be cited to 
the same effect, but these are sufficient. 

In view of these authorities and upon reason, I 
hold it to be a general principle of equity that 
lapse of time may constitute a sufficient defense, 
even in the absence of any statute of limitations, 
and without necessary reference to any question 
of laches. 

Such being the law, it is clear that lapse of time 
may be a sufticient defense to a suit instituted in 
the name of the government. 

It is well settled that when the United States 
becomes a party to a suit in courts and volunta- 
rily submits its rights to judicial determination, 
it is bound by the same principles that govern 
individuals. When the United S:ates voluntarily 
appears in a court of justice, it atthe same time 
voluntarily submits to the law and places itself 
upon an equality with other litigants. United 
States v. Fossatt, 21 H»ward 450: The Floyd Ac- 
ceptances, 11 Walluce 775; United States v. Bark- 
er, 12 Wheaton 561. 

In Mitchell v. United States, 9 Peters, 557, the 
court said: *-By common law the King has no 
right of entry on land which is not given to his 
subjects; the King is put to his, inquest-of office 
or information of intrusion in all cases where a 
subject is put to his action. Their right is the 
same, though the King has more convenient reme- 
dies in entorcing his. If the King has no orig- 
inal right of possession to land, he can not ac- 
quire ic without office found so as to annex it 
to his domain.’’ (And see United States v. State 
Bank, 96 U. 8. 36; United States v. Bostwick, 94 
U. 8S. 66). ‘Tae principles which govern in- 
quiries as to the conduct of individuals in respect 
to their contracts are equally applicable where 
the United States ure a party.”’ United States 
v. Smith, 94 U.S. 217. 

In the case of The Siren, 7 Wallace 159, the 
court said: ‘But, although direct suits cannot 
be maintained against the United States or against 
their pzoperty, yet when the United States in- 
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stitute a suit they waive their exemption so far 
as to allow a presentation by the defendant of 
set-offs. legal and equitable, to the extent of the 
demand made or property claimed; and when 
they proceed in rem. they open to consideration 
all claims and equities in regard to the property 
libelied.’’ And in the same case it was said that the 
government by its appearance in court ‘‘waives 
its exemptions and submits to the application 
of the same principles by which justice is admin- 
istered between private suitors.” 

See also Burbank v. Fay,65 N. Y.62; Osburne 
v. Bank, 9 Wheat 870; United States v. McDonald, 
7 Peters; Brent v. Bank of Washington, 10 
Pet. 615. In the latter case the court de- 
clares that there is no reason why the United 
States should be exempted from a fundamental 
rule of equity subject to which its courts ad- 
minister their remedy, and it is said: ‘Thus 
compelled to come into equity for a remedy to 
enforce a legal right, the United States must come 
as other suitors, seekingin the administration of 
the law of equity, relief,’ etc. 

The same doctrine was laid down in strong lan- 
guage by Attorney General Black in Reside’s 
Case, 9 Opinion of the Attorney Generals, 204, 
also in the case of The People v. Clark, 10 Bar- 
bour 120. In the latter case, which was a bill in- 
stituted by the Attorney General of New York, to 
cancel certain patents granted before the Revo- 
lution, the court said: If the questions in this 
case may be deemed to belong to a court of 
equity, I cannot persuade myself that they are 
therefore never to be put at rest by lapse of time. 
ft would be an alarming doctrine to hold that 
every man in the State who holds any land under 
a grant before the Revolution may be turned out 
of possession by the plaintiffs, if a king was 
cheated who, one or two hundred years since, 
made the grant.” 

See also, upon this point, Mayor of Hull v. 
Horner, Cowper’s Reports 110, decided by Lord 
Manstield. 

‘These considerations lead to the conclusions— 

First—That the lapse of time constitutes a good 
defense to this suit upon the general principles of 
equity above stated, and which would be admin- 
istered as between two citizens litigating in this 
tribunal; and— 

Second—That the United States is bound by the 
sume law. 

‘These conclusions render it unnecessary to con - 
sider the other important questions discussed by 
counsel, 

‘The court, however, deems it proper to say, in 
view of some remarks of the counsel for the re- 
spondents, that, in its opinion, the official action 
of the Attorney General in directing that the bill 
be filed, cannot properly be made the subject of 
adverse criticism. ‘The bill was filed upon the re- 
commendation of the Secretary of the Interior, 
for the declared purpose of having the questions 
which were being pressed upon the attention of 
the Land Department in connection with the 








claims of the Philbrook heirs, determined by the 
judicial department of the Government. Those 
questions are important and unsettled. An ap- 
peal to the courts was therefore entirely proper. 

The demurrer to the bill is sustained and un- 
less the complainant asks leave to amend, there 
will be a decree for respondents dismissing the 
bill. 

Caldwell, DistrictJudge, being interested, took 
no part in this case. 





WEEKLY DIGEST OF RECENT CASES. 


KENTUCKY, ° ° ‘ : 5 
MISSOURI, . , ‘ ‘ : 3,4 
NEW JERSEY, ° ; . : ; 1 
PENNSYLVANIA, ‘ ‘ ‘ F 6 
TEXAS, ° ‘ ; : : ‘ 7,8 
WISCONSIN, , , . ‘ — 
FEDERAL CIRCUIT COURT, A ‘ -— 


1. BOND—PUBLIC OFFICER’S BOND— CONNIVANCE 

AT BREACH. 

To « declaration upon a bond, given for the faithful 
performance of official duty by the city treasurer, 
the sureties pleaded that the municipality indueed 
and was privy to the misconduct of the treasurer 
which was alleged as a breach. Held, that the 
plea was good on demurrer. City of Newark v. 
Dickerson, 8. C. N. J., Feb. Term, 1883; 45 N.J. 
L. 38. 


2. CONVEYANCE — UNDER POWER OF ATTORNEY 

WITHOUT CONSIDERATION. 

1. If one authorized by power of attorney to sell 
and convey lands of another, convey the same 
without consideration, the owner of the lands 
may treat such conveyance as a nuility. 2. Such 
owner bas, therefore, an adequate remedy at law 
by action to recover the possession of the lands, 
and can not maintain an equitable action to have 
the grantee in such conveyance declared a trustee 
and to enforce a re-conveyance. Campbdell v. 
Cumpbell, 8. C. Wis., Mareh 13, 1883; 3 Ohio 
L. J. 73s. 

3. CRIMINAL LAW—EVIDPENCE—RrEs GESTAE—DEC- 

LARATION OF BYSTANDER. 

Lndictment for murder in the tirst dezree, conviction 
of murder in the second degree. On the evening 
of the November election for L880, the defendant, 
in company with one Ladore, went into the drug 
store of Wilson where there were other young 
men assembled and commenced to hurrah for 
Garfield, others burrahed for Hancock, the de- 
ceased requested the defendant not to hollow in 
the house, apgry words ensued, the deceased went 
to the show case and put a pistol in his pocket 
and proceeded to eject him from the house. One 
Ladore was thrown out on the platform by one 
Richardson, weights were thrown by some of the 
crowd. About this time the deceased while stand- 
ing just outside of the door, was shot and killed, 
no person seems to have seen who fired the shot, 
dying almost instantly. The State gave évidence 
over the objection of the defendant, that after the 
firing, Bill Cole, a witness for the State exclaim- 
ed, soon after the shot. **Walker shot the man’? 
or ‘**Walker you have shot him,’’ others said 
**Walker shot the man.’’ It was also proven 
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against the objection of defendant that after 
Wilson was shot and killed and after defendant had 
left the scene of the homicide that Ladore ex- 
claimed to witness Elliot, ‘‘I did not shoot him,’’ 
others then said ‘*Walker shot him.’? Held, the 
exclamations made at the time of the occurrence 
or immediately thereafter, and immediately and 
naturally connected therewith form a part of the 
res gestae whether they proceed from one of the 
parties to the transaction, or froma bystander; 
the declarations of Cole were admissible. But 
the language of Ladore to Elliot. ‘*I did not shoot 
him,’’ and of others ‘‘Walker shot the man,” 
constituted a narrative of a part of the transaction 
(not contemporaneous with the main fact under 
consideration) and not so connected therewith, as 
to illustrate its character,and was improperly ad- 
mitted. The evidence was largely circumstantial, 
no witness testifying positively that defendant 
fired the fatal shot, and we must reverse. If the 
evidence had been otherwise sufficient we would 
not reverse. State v. Walker, S. C. Mo. 


4. DEDICATION FOR PUBLIC STREETS—WHAT CON- 


STITUTES. 

The defendants, on the death of their father, in- 
herited from him lot 12 in block 40 inthe city of 
St. Joseph, bounded eastwardly on Fourth street. 
They built on said lot a three-story brick house, 
situated on the eastern end adjoining said street, 
and covering the 10 feet thereof alleged by plaint- 
iff to have been dedicated by the father in his 
lifetime to public use as a thoroughfare. Plaint- 
iff owned lot 10 in said block, some 65 feet dist- 
ant from lot 12, and some years after defendants 
had erected their dwelling-house he built a busi- 
ness house on his said Jot. He now brings this action 
as for a nuisance, claiming that the 10 feet is a pub- 
lic thoroughfare, which the defendants’ hoise ob- 
structs, and greatly impairs his said house of bu- 
siness, for which he claims damages. Some time 
before defendants built their house the city au- 
thorities, upon the petition of plaintiff and oth- 
ers, who gave bonds to pay the assessed damages, 
took the usual steps to have said 10 feet con- 
demned for a public street. The strip was con- 
demned and damages assessed by a jury, but ona 
failure of payment the city entirely abandoned it 
by ordinance, and defendants erected their house 
without objection. On the trial the court on its 
own motion having given instructions unfavora- 
ble to plaintiffs recovery, he took a non-suit with 
leave, ete. Held, in effect, that the safeguard in 
our organic laws which forbids the taking pri- 
vate property for public use without just com- 
pensation to the owner, where, without judicial 
proceedings, or compensation, or solemn form of 
conveyance, it is sought to establish un pais a di- 
vestiture of the citizens’ landed property in favor 
of the public, requires the proof to be so cogent, 
persuasive and full as to leave no reasonable 
doubt of the existence of the owner’s intent and 
consent. The conduct and acts relied on to es- 
tablish the intent should be inconsistent and irre- 
concilable with any construction except such con- 
sent, nor must there be declarations and acts by 
the owner, inconsistent with the dedication. The 
facts relied on were scarceiy sufficient to justify 

* the court on submitting the case to the jury. 
Lander v. Hamilton, 8S. C. Mo. 


5. EVIDENCE-—-IMPEACHING DEAD WITNESS. 


One having testified on a former trial, and after- 
wards died, his statements then made being given 
in evidence on a subsequent trial of the same case’ 





it is held those statements cannot be impeached by 
evidence thatthe witness had, subsequent to the 
former trial stated that his testimony at the 
former trial was false. The rule applies that he 
must first be inquired of as tosuch statement with 
circumstances of time, place and persons present. 
The fact that he is dead does not dispense with 
the rule. In that event such inquiries are impos- 
sible and the impeaching evidence must there- 
fore be excluded. 2. The fact that the witness was 
an accomplice does not alter the rule. He is to 
be impeached in the same manner as other wit- 
nesses. Craft v. Commonwealth, Ky. Ct. App., 
June 9, 1883; 1 Ky. L. Rep. & Jour. 53. 


6. NEGLIGENCE — CARE OF SIDEWALKS BY MUNI- 

CIPAL CORPORATIONS. 

Municipal corporations are only bound to exercise 
reasonable and proper care as to their sidewalks, 
and if the rain falls and frost follows and the side- 
walks become slippery they are not required to 
immediately make them safe to walk upon. The 
law imposes the duty of keeping highways in a 
safe condition for travelers; but notin a condition 
of such absolute safety as would preclude the pos - 
sibility of accident or injury, which would be 
wholly impracticable. City of Allegheny v. Gil- 
liam, 8. C. Pa.; 13 Pitts. L. J. 461. 


7. NEGOTIABLE PAPER. 

An instrument in the following words and figures: 
** $ 400.—On or before the first day of January next, 
1877. I promise to pay to J.C. Grady or order, 
for value received, with 12 per cent interest per 
annum from date until paid. This note is given 
for part of the purchase money on a tract of land 
purchased by me of J. C. Grady and wife, Oct. 11, 
1876. Will Hubert. Andto foreclose an alleged 
vendor’s lien on ninety acres of land out of the A. 
Winter’s survey of 640 acres in Brown county,” 
held to be a negotiable note. Hubert v. Grady, 
S. C. Tex., May 29, 1883; 1 Tex. L. Rev. 373. 


8. SPECIFIC PERFORMANCE—CONTRACT TO CONVEY 
—DEFECTIVE TITLE—PRESCRIPTIVE TITLE. 
While a court of equity will not compel a person 

holding under an executory contract to pay the 
purchase money and take a defective title unless 
he has purchased with notice of the defect, yet 
under the facts of this case, it appears with rea- 
sonable certainty, that the deed of the appellee 
passes title to the land to the appellant. Title 
acquired by limitation, if clearly shown, will be 
sufficient evidence ofrightin a vendee to convey, 
in a suit by him against a vendor for the purchase 
money, atleast when the vendee has gone into 
possession even under an executory contract, and 
has not beea disturbed by adverse posession. 
Hubert v. Grady, 8.C. Tex., May 29, 1883; 1 Tex. 
L. Rey. 373. 


9. REMOVAL OF CAUSES — SEPARABLE CONTRO- 

VERSY—CITIZENSHIP. 

Where an action of trespass is brought in a State 
court against several defendants, and one of them 
is acitizen of a different State from that of the 
plaintiff and the others are not, the citizen of a 
different State can remove the case to the United 
States court, on the ground that the controversy 
is solely between him and the plaintiff. and can 
be fully determined as between them. KHerling v. 
Cotzhauzen, U. 8. C. C., N. D. Ul., June 14 
1883; 16 Fed. Rep. 705. 
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